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Court of Appeals of the District of Columbia. 


No. 4101. 

Fritz von Briesen et al., Appellants, 

vs. 

A Certain Fund, Thomas W. Miller, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 40190. 

ITritz von Briesen, Hans von Briesen, Otto von Schrbnk, 

Plaintiffs, 

vs. 

A Certain Fund, Thomas W. Miller, as Alien Property Custodian, 
and Frank White, as Treasurer of the United States, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Bifl. 

F^led June 7, 1922. 

In the Supreme Court of the District of Columbia. 

In Equity. 


No. 40190. 


Fritz vox Briesex, Haxs vox Briesex, Otto vox Sciirexk, 

Plaintiffs, 

vs. 

A Certaix Fuxd, Thomas W. Miller, as Alien Property Custodian, 
and Frank White, as Treasurer of the United States, Defend¬ 
ants. 


To the Supreme Court of the District of Columbia: 
Plaintiffs state as follows: 


I. 


The Plaintiffs, Fritz von Briesen, Hans \on Brie.'sen and Otto von 
Schrenk are citizens of the United States and residents of the State 
of New York and bring this suit in their own rights; that the De¬ 
fendant, ‘bx certain fund’’ is that fund of 12,825 shares of capital 
stock of Locomotive Superheater Com]iany. a Delaware Corporation 
and dividends therefrom delivered bv the Plaintiffs to said Custodian 


which said fund is within the District of U(»]unibia and in the custodv 


of the Treasurer of the United States and/or said Custodian ; that the 
Defendant, Thomas W. Miller, is a citizen of and official of the 
United States resident within the District of Columbia and is now 
duly qualified as Alien Pro[)erty Custodian, ])ursuant to the provision 
of the Act of Congress known as the “Trading with the Enemy Act,” 
approved October 6, 1917, and is acting under the said Act 
2 and the amendments thereto. Tliat tlie Defendant, Frank 
White, is a citizen of and otticial of the United States re.^^ident 
within the District of Columbia and is now duly qualified as Treas¬ 
urer of the United States under the laws providing for said office and 
is acting under such laws and under the “Trading with the Enemy 
Act” and the amendments thereto. 


11 . 


That on the 8th day of November, 1910. Jak. Robert Sigg-Fehr, 
Gottfried Rudolph Baumann-Kienast and Edmund Gams of Zurich, 
Switzerland (hereinafter referred to as “the Three Swiss”) purchased 
from Schmidt’sche Heissdampf Geselschaft, a German Corporation, 
the said 12,825 shares of capital stock. 
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That prior to said purchase the members of the firm of Briesen 
and Schrenk, a firm composed of the Plaintiffs herein (and Arthur 
von Briesen, since deceased, but all of whose interests in these mat¬ 
ters herein have passed by agreement to the Plaintiffs) were trustees 
of 6,750 of said shares for said Gesellschaft (as more fully set forth 
in Exhibits A, B and C, hereto attached and made a part hereof as 
though herein inserted): 

That at the time of said purchase by the three Swiss the Plaintiffs, 
with the knowledge and consent of said Gesellschaft, (as more fully 
set forth in Exhibits D and E, hereto attached and made a part hereof 
as though herein inserted) became trustees of a further 6,075 shares 
of stock of said corporation for the tliree Swiss by formal instrument, 
dated November 8, 1916 (hereto attached as Exhibit F and made a 
part hereof as though herein inserted) ; that all the above said trusts 
were expressed in writing. 

That it was the duty of the Plaintiffs, as trustees, from 1914 
3 to 1918 to activclv concern themselves with the direction of 
policy of Locomotive Superheater Company and to assume 
the entire responsibility of a majority interest of stock therein, em¬ 
powered and directed to act on full discretion, so that errors of their 
judgment might have destroyed the value of said trust fund or their 
good judgment materially enhanced the same and moreover it was 
the duty of the Plaintiffs as trustees to collect, invest and protect all 
dividends from time to time accruing on said stock; that said obliga¬ 
tions and duties arose by the Plaintiffs’ capacity as trustees and not 
as counsel and that the Plaintiffs were not of counsel to said three 
Swiss or authorized to undertake any legal steps in behalf of the said 
three Swiss by any of said trust agrceinents but were on Decembev 
19, 1917, autliorized as counsel as is shown by Exhibit G (attached 
hereto and made a part hereof as though herein inserted). 

TIT. 


That on and after November 8, 191(), no person, including the 
said three Swiss and the said Gesellschaft could have required of 
the Plaintiffs the delivery of the cor])us of said trusts without first 
])aying to the Tffaintiffs herein, their commission as tnistees as fixed 
i>y the laws of the State of New York; or such commissions might 
have been deducted by said trustees j)rior to delivery of said property 
to any person authorized in whatsoever way to require deliverv of 
said property from the Plaintiffs; that the Plaintiffs, as trustees, held 
a lawful lien or other right in the nature of security in said property 
for the deduction and payment of said commissions. 


TV. 


That the corpus of this trust exceeded one hundred thou- 
4 sand dollars and by the law of New York, the Plaintiffs were 
entitled each to a commission of five per cent for receiving and 
])aying over all sums of principal not exceeding one thousand dolLars, 
two and one-half per cent for receiving and paying over additional 
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sums of principal not exceeding ten thousand dollars, one per cent 
for receiving and paying over all sums of principal above eleven thou¬ 
sand dollars, and for receiving and paying out income, in each year, 
at the like rates, as more particularly set forth in Section 3320 of 
the New York Code of Civil Procedure (copy whereof is attached 
hereto marked Exhibit H and made a part hereof as though herein 
inserted). 

V. 

That from the creation of said trust the Plaintiffs did fully, duly 
and properly perform the obligations imposed on them as trustees 
by agreement or by law* and did receive as sums of principal of such 
trust 12,825 shares of said stock of the value of $3,832,500 and 
dividends and interest in the sum of $653,088 and did duly and 
properly pay over the same to the pei*sons entitled until such trust 
became terminated bv demand of the Alien Proper!v Custodian in 
pursuance of which, but under protest and particularly under pro¬ 
test as respected said commissions, the Plaintiffs paid over to such 
Custodian the corpus of said trust on the 18th day of October, 1918. 

VI. 

That from the foregoing each Plaintiff herein was entitled to a 
commission as trustee of the sum of $45,045.88 until the payment of 
which the Plaintiff's have a right, title and interest in said 
5 corpus of said trust and that no part of the said sum has been 
paid to date. 

VII. 

That this suit arises under the laws of the United States and that 
this Court has jurisdiction hereof under the said laws and particularly 
under said Act of Congress known as the “Trading with the Enemy 
Act,” as approved October 6th, 1917, and in i)articular Section “9” 
thereof and the amendments thereto; and that Plaintiff's have duly 
filed with said Custodian notice of claim whereon this suit is brought 
in such form and in such particulars as required ])y said Section “9'’ 
and said Alien Property Custodian in pursuance thereof. 

VIII. 

Wherefore, these Plaintiffs pray this Honorable Court: 

That each of them may be decreed to he entitled to the sum of 
$45,045.88 together with interest from the 18th day of October, 1918, 
and that prior to, on and since the said 18th day of October, 1918, 
these Plaintiffs have been entitled to a lien on the said 12,825 shares 
of stock, dividends therefrom and interest thereon being in the posses¬ 
sion of the Plaintiff's on the said 18th day of October, 1918, for the 
said several amounts; 

And that the Defendants, Thomas W. Miller, as Alien Property 
Custodian and Frank White, as Treasurer of the United States be 
ordered and decreed to account for, pay over and deliver to each of 
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these Plaintiffs the sum of $45,045.88 with interest thereon from the 
18th day of October, 1918, from the fund, the corpus of said trust, 
paid over to the Alien Property Custodian by these Plaintiffs on 
said date; that these Plaintiffs be decreed entitled to such fur- 

6 ther or other relief as in justice and equity they are entitled 
and to this Honorable Court shall seem meet. 

And the Plaintiffs pray that the said Defendants may be compelled 
to answer all and singular the premises in this bill (but not under 
oath, answer under oath hereby waived) and that the Court grant 
the Plaintiffs due process by subpoena directed to the said Thomas 
W. Miller, as Alien Property Custodian, and Frank White, as 
Treasurer of the United States, Defendants hereinbefore named, re¬ 
quiring and commanding each of them to appear herein to answer 
this the Plaintiffs’ bill and to stand to, perform and abide such decree 
as to this Honorable Court shall seem meet. 

NIPPERT & BROWN, 

Plaintiffs' A ttys. 

City of Washington, 

District of Columbia, ss: 

Personally appeared John Wilson Brown, III, attorney for Fritz 
von Briesen, Hans von Briesen and Otto von Schrenk, who being duly 
sworn deposes and says that all the defendants named in the above 
answer are non-resident of and are outside the District of Columbia 
and that the matters and facts stated in the foregoing answer are true 
to the best of his knowledge and belief and he verily believes the facts 
stated in this answer to be true. 

JOHN WILSON BROWN, III. 

Sworn to and subscribed to by John Wilson Brown, III. to me 
known and known to me to be the deponent. 

7 In witness whereof 1 have hereunto set my hand and seal 
this 7th day of June nineteen hundred and twenty-two. 

[SEAL.] FRANK E. ELDER, 

Notary Public, D. C. 

Exhibits A. B. C and D hereto attached same as Exhibits 1), C, 
H & F respectively, of Statement of Evidence. 

Exhibit E. 

Schmidt’sche Heissdampf-Gesellschaft m. b. II., Cassel- 

Wilhelmshohe. 


Locomotive Superheater Co., 
30 Church Street, 

New York City: 


November 8, 1910. 


We request you herewith to transfer from our stock holdings in 
your Society 6075 shares of stock to Messrs. Briesen & Schrenk, 20 
Broad Street, New York or to a person or firm designated by that firm. 
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For this assignment we assume that the same obligations as against 
you which we assumed in our writing of September 10, 1914. 

With respect, 

SCHMIDT’SCIIE IlELSSOAMPF-GESELLSCHAFT. 
RELZTSCII. 

DR. F. EGGERS. 


The genuineness of the signature of the firm of Schmidt’sche 
Heissdampf-Gesellschaft in Cassel Willielmshohe and of the signa¬ 
tures of the managing partrua-. Messrs. Ding .Juilius Eggers and 
Franz Reuztch. botli in (\L-sel-Willielmshohe is certified after es¬ 
tablishing the identity and after inspection of an extract from the 
Amtsgericht (Court). Cassel. Zurich. November 8, 1916. 


Notariat Zurich (Alstadt). 


A. HOLLER. 


Xotat'}/. 


8 Certified bv the Secretarv of the Chancellery of the Can- 

' * • 

ton of Zurich. 

(Seals.) (Coii-sular ceilificate.) 


Ex III HIT F. 


('o)i tract. 


Hetween the firm of Hricsen and Schrenk. 2o Broad Street, New 
York, on the one hand, and tlie Messrs. Jak. Robert Sigg-Fehr of 
Zurich in Zurich 2. (J art oust ras<e 26. Gottfried Rudolf Baumann- 
Kienast of Zurich in Stafa. ami Edmund Gams of Zurich in Zurich 
1, Theatrestras.^e 12 (h(*i('inaft(‘i' designat(‘d as the Firm) on the other 
hand witne.s<etli: 

1.) The firm lua-eby appoints the linn of Brieseii & Schrenk as 
triLstee to take possession of 12.82o sliares of the stock of Locomo¬ 
tive Superheater Co. and directs that the firm of Briesen and Schrenk 
shall be recorded in the stock regi.'^ter of the corjioration as owners 
of these shares. 


2. ) The firm of Briesen and Schrenk is authorized to appoint a 
sub-trustee for a j)ortion of the stock mentioned under paragraph 1) 
hereof, but shall retain the right to vote thereon for itself. It may 
cause such sub-trustee to be recorded in the stock register of the cor¬ 
poration as owner. 

3. ) The firm of Briesen and Schrenk binds itself to take part in 
all general meetings of Locomotive Superheater and to execute its 
right to vote under the instructions of the firm. In the absence 
of special instructions from the firm, the firm of Briesen and Schrenk 
is authorized to act according to its own judgment. 

4. ) The firm of Briesen and Schrenk further obligates itself: 


9 a.) to pay dividends on the aforementioned stock as re¬ 

ceived, to a New A'ork Bank for account of the firm and 
according to its instructions, and 
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6.) Upon receipt of properly executed request in writing from the 
firm to transfer the shares of stock at any time to a person or firm 
designated by the latter. 

Subject, however, to the limitation that until the firm produces 
proof to the firm of Briescn and Schrenk of the payment in full 
of the purchase price for the shares of stock to the sellers, no disposi¬ 
tion of the stock in any way other than the above shall take place. 

o.) The firm pledges itself to save harmless the firm of Briesen 
and Schrenk for all damages which that firm may suffer because of 
its assumption of this trust. 

6. ) The duties assumed by the firm of Briesen and Schrenk 
under paragraph 4) (Subdivision a) will be imposed by that firm 
upon its sub-trustee, while the right to dispose of the stock shall 
remain with the firm of Briesen and Schrenk. 

7. ) The obligations under paragraph 5) are assumed by the firm, 
also, as against the sub-trustees to be appointed by the firm of Briesen 
and Schrenk. 

8. ) The firm will bear all expenses connected with this contract. 

9. ) This contract has been executed in duplicate, Zurich, No¬ 
vember 8th, 1916. 

ROBERT SIGG. 

R. BAUMANN. 

ED. GAMS. 

The genuineness of the following signatures affixed in my presence 
of the Messrs: 

1. Jak. Robert Sigg-Febr of Zurich, Gartenstrasse 26, in Zurich; 

2. Gottfried Rudolf Baumann-Kienast, of Zurich in Stafa; 

8. Edmund Gams of T1 1 eat rest ra^se 12, in Zurich. 

10 is certified herewith. 

Notariat Zurich (Alt.'^tadl). 

Zurich, November 8, 1916. 

[seal.] a. BOLLER, 

Notary. 

Certified bv the Chancellor of the Canton of Zurich, November 8, 
1916. 

[sEAL.l Dr. GEILINGER. 

Exhibit G. 

Seegartenstr. 2, Zurich 8, December 19, 1917. 

Messrs. Briesen & Schrenk, 

Counselors-at-Law, 

25 Broad Street, 

New York City. 

Dear Sirs: 

We thank you for the information contained in j^our letter of 
Oct. 15th. Under the circumstances we agree that you administer 
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for our account in the manner indicated until further arrangement 
the amounts accrued due and accitring due to us. 

Should in the course of time any legal measures become necessary 
for the protection of our rights we herewith instruct and authorize 
you to do all you think advisable in our interest. 

We should be glad if you would inform us every quarter which 
percentake has been received for us. 

Yours faithfullv, 

(Signed) ‘ R. BAUMANN. 

ROBERT SIGG. 
ED. GAMS. 

11 Exhibit IT. 


Except as ollierwi.^e prescribed in regard to a testamentary tru.'stee, 
a trustee of nu expressed trust entitled, and two or more trustees 
of such a trust are entitled, to be apportioned between or among 
them according to the services rendered by them respectively, as 
compensation for services as such, over and above expenses, to com¬ 
missions as folloii's: For receiving and paying over all sums of prin¬ 
cipal not exceeding one thousand dollars, at the rate of five per 
centum. For receiving and paying over any additional sums of 
principal not exceeding ten thou.^and dollars, at the rate of two 
and one-half per centum. For receiving and paying over all sums 
of principal above eleven thousand dollars, at tlie rate of one per 
centum. And for receiving and ])aying over income in each year, 
at the like rates. In all cases a just and reasonable allowance mu.<t 
be made for tbe necessary expen.'^es actually paid by such trustee or 
trustees. If the value of the principal of the trust estate or fund 
equals or exceeds one hundred thousand dollars, each such trustee 
is entitled to the full connnission on principal, and on income for 
each year, to which a sole trustee is entitled, unless the trustees are 
more than three, in which case three full commissions at the mtes 


aforesaid must be apportioned between or among them according to 
the services rendered by them respectively. If the instrument creat¬ 
ing the trust provides specific com]>ensation for the services of the 
tnistee or trustees, no other compensation for such services shall be 
allowed unless the trustee or trustees .shall, before receiving anv 
compensation for such services, by a written instrument duly 
12 acknowledged, renounce such specific compensation. (Am. 


by L. 1.^92, ch. 465: L. 1890, ch. 94: L. 1902, ch. 404: L. 


1904, ch. 755: L. 1909, ch. 65. Sec. 8; L. 1915, ch. 631.) 
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Answer to Bill of Complaint. 


Filed Julv 11. 1922. 

Now come the defendants. Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally answering the bill of complaint, and for 
their separate and several answers say: 
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(1) Answering the averments of paragraph numbered I of the 
bill of complaint these defendants admit that Thomas W. Miller 
is a citizen of and an official of the United States, resident within 
the District of Columbia, and is now duly qualified as Alien Prop¬ 
erty Custodian, pursuant to the provisions of the Act of Congress 
known as the Trading with the Enemy Act, approved October 6, 
1917, and is acting under the said Act and the amendments thereto. 
These defendants further admit that Frank White is a citizen of and 
official of the United States, resident within the District of Colum¬ 
bia, and is now duly qualified as Treasurer of the United States 
under the laws providing for said office, and is acting under such 
laws and under the Trading with the Enemy Act and the amend¬ 
ments thereto. 

Further answering said paragraph these defendants say they 
have no knowledge or information sufficient to form a belief as 
to whether Fritz Von Briesen, Hans Von Briesen, and Otto Von 
Schrenk, or any of them, are citizens of the United States and resi¬ 
dents of the State of New York, and therefore demand strict proof 
thereof. 

Further answering the said paragraph these defendants say they 
have no knowledge or information sufficient to form a be- 

14 lief as to “A Certain Fund” purported to be made a party 
defendant to this suit, and therefore demand strict proof 

as to ‘‘A Certain Fund.” 

Further answering said paragraph these defendants say that cer¬ 
tain money and other property is now in the hands of the Alien 
Property Custodian and the Treasurer of the United States, which 
money and other property was transferred, assigned, delivered, and— 
or paid to the Alien Property Custodian under the terms and pro¬ 
visions of the Trading with the Enemy Act, as will be set forth more 
fully hereinafter. 

(2) They have no knowledge or information sufficient to form 
11 belief with respect to the averments of paragraph numbered II 
of the bill of complaint, and therefore demand strict proof thereof; 

(3) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered III 
of the bill of complaint, and therefore demand strict proof thereof; 

(4) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered IV 
of the bill of complaint, and therefore demand strict pr 9 of thereof; 

(5) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph unmbered V 
of the bill of complaint, and therefore demand strict proof thereof; 

(6) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph unmbered VI 
of the bill of complaint, and therefore demand strict proof 

thereof; 

15 (7) The averments of paragraph numbered VII of the bill 
of complaint are statements of law which these defendants 

are not required to answer. 

2—4101a 



10 


FRITZ VOX BRIESEX ETf AL. VS. A CERTAIX FUXD, ETC. 


Further separately and severally answering the bill of complaint 
these defendants separately and severally say: 

The Alien Property Custodian, acting under and pui'suant to 
the terms and provisions of the Trading with the Enemy Act, the 
amendments thereto and the |)roelamations and e.xeeutive orders 
issued thereunder, after investigation determined that “Sehmidt’sche 
Heissdampf (lesellschaft was an enemy within the purview and mean¬ 
ing of the Trading with the Enemy Act, the amendments thereto 
and the |)roelamations and e.xeeutive orders issued thereunder, and 
that certain money and other property were owing or belonging to, 
held for, by. on account of and for the benefit of the said enemy. 
Thereupon the Alien Property Custodian required the said monev 
and other property to be conveyed, transferred, assigned, delivered, 
and—or paid to him to he by him lield. administered and accounted 
for as provided by law. 8uhse(]uently the said demands of the 
Alien Property Custodian were complied with, and there was re¬ 
ceived by the Alien Property Custodian a large amount of money 
and other property which is now held by him and by the Treasurer 
of the United States, pursuant to law. 

Should the ])laintifts herein eslablisli any riglit to recover, there 
is now in the liands of the Alien Property Custodian and the Treas¬ 
urer of the United States sufficient money and other property to 
satisfy the plaintiffs’ claims. 

1() For furtlier separate ami several answer these defendants 

say that there is now pending in tins Court a suit entitled 

Jak. Kobert Sigg-Felir. (iottfri(*d Pudol]>b Uauman-Kienast and 

Edmund Gams v. Frank White, individnallv and as Treasurer of the 

« _ 

United States of America. James C. Davis, individnallv and as Di¬ 
rector General of Railroads, Thomas W. Miller, as Alien Property 
Custodian, and Arthur v(ui Pri(‘sen, Fritz von Briesen, Hans von ' 
Brie.^en and Otto von Schrenk, copartmus in tlie ])ractice of law 
under the name of Briesem Schrenk, tlie ])laintill's in which suit 
claim to be entitled to all the money and otlier property seized as 
afore.^aid, and now in the hands of the .Mien Property Custodian. 
Should the plaintiffs herein establish any right to recover, this 
Court must determine the order of preference as between the plain¬ 
tiffs in this suit and the j)laintiffs in tlie aforenuaitioned suit. 


Wherefore having fully answered the bill of complaint, the.se 
defendants*]>ray that they be dismi.^sed with their costs in this be¬ 
half e.xpended, and for such other and further relief to which in the 
premises thev mav be justlv entitled. 

THOMAS W. MILLER, 

Alien Propertif Cu.^to(lian. 

. FRANK WHITE, 

Trea^nu'er of the United States. 

PEYTON GORDON, 

Attornei/ of the United States in 

and for the District of Columbia. 
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District of Columbia, ss: 

Thomas W. Miller, being first duly sworn', upon oath deposes 
and says that he is Alien Property Custodian of the United 
17 States of America; that he has read the foregoing answer by 
him subscribed and knows the contents thereof; that the 
matters and things therein stated as of his personal knowledge are 
true, and those stated as upon information and belief he believes 
to be true. THOMAS W. MILLER. 


Subscribed and sworn to before me this 5th day of July, 1922. 
[seal.] SOPHIE D. HILLMAN, 

Notary Public. 

District of Columbia, s.s: 


Frank White, being first duly sworn, upon oath deposes imd says 
that he is Treasurer of the liiited States of America; that he has 
read the foregoing answer by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated as of his 
personal knowledge are true, and those stated as upon information 
and belief he believes to be true. 

FRANK WHITE. 


Subscribed and sworn to before me this 5th day of July, 1922. 
[seal.] ELLA F. VAN ZANDT, 

Notary Public. 

Amendment to Bill. 

Filed Deeendicr 4, 1922. 

The plaintiffs in the above entitled ease request leave to amend 
the bill of complaint filed in this ease by adding thereto as parties 
defendant the following: 

18 Jak. Robert Sigg-Fehr, (Jottfried Rudolph Baumann- 

Kienast and Edmund (Jams, all citizens of Switzerland, re¬ 
siding in Zurich. 

.ALFRED K. NIPPERT, 

JOHN WILSON BROAVN III, 

Attorney.^ for Plaintiffs. 

The defendants, Thomas W. Miller, as Alien Property Custodian, 
and Frank White, as Treasurer of the United States consent to the 
above amendment without prejudice to their rights to move to have 
the said parties stricken from the bill of complaint, and without 
admitting in any way that the .«aid Jak. Robert Sigg-Fehr, Gottfried 
Rudolph Baumann-kienast and Edmund Gams have any interest 
whatsoever in the subject-matter of this suit, or have any interest 
whatsoever in anv of the propertv involved in this suit. 

A^ERNON E. AVEST, 

A.s‘.s*’f United States Attorney, 
Attorney for Defendants Miller and White. 
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Leave granted by the Court this — day of December, 1922. 

WALTER 1. McCOY, 

Chief Justice of the Supreme Court 

of the Distriet of Columbia. 

Answer of Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann- 
Kienast, and Edmund Gams to Bill. 

Filed December 14, 1922. 

♦ ♦♦♦♦♦♦ 

Now come the defendants, Jak. Robert Sigg-Fehr, Gottfried Ru¬ 
dolph Baumann-Kienast and Edmund Gams, citizens of Switzerland, 
residing at Zurich therein, .«eparatcly and severally answering 

19 the bill of complaint and for their separate and several 
answers sav: 

V 

(1) That they have no personal knowledge of the facts stated in 
Paragraph I of the bill, but believe them to be true and admit the 
same, save that thev aver that the stock therein mentioned has been 
converted into money, which now stands in the place and stead of 
such stock. 

(2) That on the 8th day of November, 1910, these defendants 
purchased from Schmidt’sche Heissdarnpf Gesellsehaft. a German 
corporation the said 12,825 shares of capital stock referred to in para¬ 
graph II of the bill; that prior to said purchase, as these defendants 
have been informed and verily believe, the members of the firm of 
Briesen & Schrenk were trustees of 6.750 of said shares for said 
Schmidt’sche Heissdarnpf Gesellsehaft. but these defendants have no 
knowledge or information sufficient to form a belief respecting the 
duties and responsibilities of the plaintiffs, as such trustees, during 
the period from 1914 to tlie date when the defendants purchased 
said shares; and that at the time of said pureliase by these defend¬ 
ants the said members of the firm of Briesen & Schrenk did, to the 
knowledge and with the con.«ent of the.'^e defendants, and to the 
knowledge and with the consent of said Gesellsehaft, become trustees 
of a further 6,075 shares of stock of .‘^aid corporation, in addition to 
the said 6,750 shares, or a total of 12,825 sliares, for these defendants, 
by formal instrument, dated November 8th, lOKi; and that tlie right 
of plaintiffs, as trustees for tlie.^e defendants, to vote said stock, in 
their discretion, was limited only by such instructions as might be 

given by these defendants, as provided in paragraph 3 of the 

20 contract Exhibit “F,” attached to the bill. 

(3) That the averments of paragraph III are conclusions 
of law which they are not required either to admit or deny. 

(4) They admit that the New York statute referred to in para¬ 
graph IV of the bill is correctly set forth in the copy annexed as 
Exhibit “H”; and that the corpus of the trust fund exceeds one hun¬ 
dred thousand dollars; but they say that the remaining averments 
of said paragraph are conclusions of law which they are not required 
either to admit or deny. 
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(5) Answering the allegations of paragraph V of the bill, they 
admit that from the creation of said trust specified in and created by 
the agreement between plaintiffs and these defendants, plaintiffs 
fully, duly and properly performed the obligations imposed upon 
them as such trustees, and that they received said 12,825 shares of 
stock as principal or corpus, and dividends and interest thereon in the 
sum of $635,088; but they aver that the value of said shares was in 
excess of $3,832,500; and say that whether said trust was terminated 
by the payment and delivery of said trust property to the Alien 
Property Custodian is a conclusion of law which they are not re¬ 
quired either to admit or deny. 

(6) They admit that plaintiffs have not been paid the sums re¬ 
spectively claimed by them in paragraph VI of the bill, nor any part 
thereof, but they say that the remaining allegations of said para¬ 
graph are conclusions of hnv which they are not required either to 
admit or deny. 

(7) They aver that they have no knowledge or information suf¬ 
ficient to form a belief respecting the allegations in para- 

21 graph VTI of the bill concerning the filing of a notice of 
claim. 

(8) Further answering the hill, these defendants admit that 
plaintiffs are entitled to be compensated for their services as such 
trustees subsequent to the time they entered upon the performance 
of the duties thereof pursuant to the agreement between them and 
these defendants, referred to in the bill, and admit further that 
plaintiffs are entitled to be so compensated out of said money and 
property paid and delivered by them to the Alien Property Custodian 
as averred in the bill. 

Wherefore, these defendants pray for relief as follows: 

First. That this courts ascertain and determine the amount of com¬ 
pensation to which plaintiffs are entitled for the services rendered by 
them as trustees, pursuant to the agreement between them and these 
defendants, referred to in the bill; and 

Second. That a decree be entered ordering and directing that the 
defendants, the Alien Property Custodian, and the Treasurer of the 
United States, pay over to the plaintiff's, out of the fund described in 
the bill, the amount thus determined; and 

Third. That these defendants have all other relief to which they 
are entitled and that thev be dismissed with their costs in this behalf 
expended. 

LYTTLETON FOX, 

Solicitor for Defendants Jak. Robert Sigg-Fehr, 
Gottfried Rudolph Baumann-Kienast, and Edmund Gams. 

22 State of New York, 

County of New York, ss: 

The undersigned, Lyttleton Fox, being duly sworn, deposes on oath 
and says: 

That he is the duly authorized attorney-at-law and attomey-in-fact 
for the defendants Jak. Robert Sigg-Fehr, Gottfried Rudolph 
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Baumann-Kienast and Edmund Gams; that said defendants are 
non-residents of the District of Columbia and of the United States, 
and are absent therefrom: that he is duly authorized to make affi¬ 
davit for and on behalf of said defendants and is duly informed re¬ 
specting the matters and things set forth in the foregoing answer; 
that he verilv believes the facts set forth in said answer to be true 
as therein stated. 

LYTTLETON FOX. 

Sworn to before me this l*2th dav of December, 1922. 

[seal.] ‘ WILLIAM H. VOGT, 

Xotarj/ Public, Kings Coiintg. 

King- County No. GO. 

Kings Co. Register No. 02. 

Certificate Filed in New A’ork Co. 

New York Co. ClerkV No. 

New York Co. Register’s No. 0()o2. 

Opinion. 

Filed .lulv 17, 192?>. 

« 

♦ 2|t + ♦ ♦ * ♦ 

The contract I etween the ]>arties shows on its face that it did not 
create a trust within tlie meaning of the New York Statute. That 
statute conteni])lates a trust under which the trustee assumes respon¬ 
sibility for the active care and management of the trust prop- 
23 erty, Miami A'allev Gas and Fuel Co. vs. Mills. loT App. Div. 

(N. Y.) 7)42. Here tin* trustee (the New York firm) was 
merely to act on ordei-s except in the one respect that is to say if it 
received no instructions as to how to vote it might follow its own 
fair judgment. This was und(*r the contract with the three Swiss. 
Under the contract with the Germans they were not even to vote 
unless requested. For such .«(‘rvices and for receiving and paying 
over dividends as directed plaintiffs according to their construction 
of the contract are entitled to $13.'),000. 

Suppose that the other parties to the contract for reasons satis¬ 
factory to themselves wished the services of a different trustee. It 
would cost the above amount to make the change. 

It was admitted that one of the purposes of making the arrange¬ 
ment was to enable the Germans to borrow monev on the stock in 

t. _ 

the United States. Possibly the emergency was such that the Ger¬ 
mans would if neces.'=:ary have ]>aid for a loan an amount equal to 
the commissions claimed here in addition to interest. It hardly 
can be thought that they would expect to be forced into such an 
arrangement by a firm which stood in the relation toward them oc¬ 
cupied by Briesen & Schrenck. 

Active ser\4ces were testified to but they should be attributed to 
the duties imposed on two of the New York firm by the office of 
director which they held and for which they were paid by the other 
parties to the contract. 
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It is not without significance that Briesen & Schrenck transferred 
six hundred and fifty shares of stock of the company held for the 
Germans under a similar agreement as well as the dividends 
24 thereon without demanding or taking commissions. 

To hold that the plaintiffs are not entitled to commissions 
under the statute is not to say that they may not be entitled to some 
compensation. 

For the foregoing rea.sons the bill should be dismissed. 

It seems clear that the plaintiffs as individuals are not the real 
parties in interest but should sue as surviving members of the firm 
of Briesen & Schrenck. The agreement with the three Swiss ap¬ 
points the firm and so does the German agreement though the latter 
speaks of ‘‘trustees”, but under both the firm was registered as stock¬ 
holder and the firm name was signed throughout. 

There was nothing improper in the retention of the amount 
claimed for fees as attornevs and for disbursements. 

Settle decree on notice. 

WALTER I. McCOY, 

Chief Justice. 

Final Decree. 

Filed Julv IS, 102.S. 

« * 

4c 9|c St; 3(c )|C ]|e ^ 

This cause coming on to be heard the loth day of May, 1923, 
upon the bill of complaint and answer tiled on behalf of Thomas 
W. Miller, as Alien Property Custodian, and Frank White, as Treas¬ 
urer of the United States, and testimony having been adduced and 
evidence having been submitted, and after arguments on behalf of 
all the ])arties and after eonsidcuation thereof, it is by the Court this 
IS" dav of .lulv, 102.3, 

20 Adjudged, ordered and deereeed that the bill of complaint 

be and the same hereby is dismissed, and it is further 

Adjudged, ordered and decreed that the defendants recover their 
costs and that thcv have execution theerfor as at law. 

WALTER 1. McCOY, 

Chief Just ire. 

From the foregoing decree Fritz von Briesen, Hans von Briesen, 
and Otto von Schrenk, plaintiff's, note an appeal in open court to 
the Court of Appeals of the District of Columbia. Bond for eosts 
$100 or $50.00 deposit. 

WALTER 1. McCOY, 

Chief Justice. 

Memoranda. 

August 2, 1923.—$50 deposited in lieu of Undertaking on Appeal. 

August 25, 1923.—Time for filing statement of evidence extended 
until September 20, 1923. 
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Assignment of Errors. 
Filed September 19, 1923. 


The plaintiffs, Hans von Briesen, Fritz von Briesen and Otto von 
Schrenk, assigninjsi error in the order of the Court and in the final 
decree of the Court entered respectfully submit that the Court erred 
as follows: 

1. The Court erred in dismissing the Bill of Complaint. 

26 2. The Court erred in failing to adjudge, order and decree 

that the plaintiffs, Han.< von Briesen, Fritz von Briesen and 
Otto von Schrenk, were each entitled to an award of commissions 
from the funds in suit and were each trustees of an cxpre.ssed trust 
within the purview of Section 3>320 of the Code of Civil Procedure 
and/or Section lo48 of the Civil Practice Act of the State of New 
York, and that such commissions as fixed bv said statutes should 
he computed upon twelve thousand seven hundred seventy-five (12,- 
775) shares of the capital stock of Locomotive Suj)erheater Company 
at the value of Three Hundred Dollars ($300.00) per .diare, as the 
principal sum, and $()53,0(S8.()0 as the income being the corpus of 
the trust, and that interest on said commissions from October 18, 
1918, should also be awarded. 

3. The Court erred in not holding that the j)laintiffs were trustees 
of an expressed trust within the purview of Section 1548 Civil Prac¬ 
tice Act and or Section il320 of the Code of Civil Procedure of the 
State of New York. 

4. The Court erred in refusing to entertain the assent of 
Schmidt’sche Ilci.s^dampf Oesellschaft to the decree as petitioned by 
the plaintiffs. 

NIPPEKT & BLOWN, 

.lOllN WILSON BKOWN III, 

Plaintiifs Attgs. 

Service of (^)pv Admitted this 19th dav of September, 1923). 

DEAN HILL STANLEY, 

Atfonif i/ for Defendants. 
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Designation of Record. 
Filed September 19, 1923. 


The Clerk will please prej^are a record on appeal in the above en¬ 
titled cause and include therein the following: 

1. Bill of Complaint. 

2. Answer of the defendants, Thomas W. Miller, as Alien Prop- 
ertv Custodian, and Frank White, as Treasurer of the United States. 
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3. Amendment to Bill, joining Sigg-Fehr, Baumann-Kienast and 
Edmund Gams, as parties defendant. 

4. The Answer of Sigg-Fehr, Baumann-Kienast and Edmund 
Gams to the Bill of Complaint. 

5. Final Decree. 

6. The Written Memorandum and Opinion of the Court. 

7. Note of Appeal. 

8. Fixing of the Bond at One Hundred Dollars ($100.00) or 
Fifty Dollars ($50.00) deposit. 

0. The delivery of Fifty Dollars ($50.00 deposit to Perfect Ap¬ 
peal. 

10. Assignment of Errors. 

11. Order of Court extending time for filing of Statement of Evi¬ 
dence. 

12. Statement of Evidence. 

13. This Designation of Record. 

NIPPERT & BROWN, 

JOHN WILSON BROWN III, 

Plamtiffs' Attys. 

Service of Copy Admitted this 19th day of September, 1923. 

DEAN HILL STANLEY, 

Of Cownsel for the Defendants. 

28 Memorandum. 

September 20, 1923.—Statement of Evidence submitted, signed 
and filed. 

29 Supreme Court of the District of Columbia. 

UNITED States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
28, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cau.se No. 40190 in Equity, wherein Fritz 
von Briesen et al. are Plaintiffs and a Certain Fund, Thomas W. 
Miller, as Alien Property Custodian, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of January, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 

3—4101a 
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30 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. 40190. 

Fritz von Briesen et al., Plaintiffs, 

V. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

Statement of Evidence. 

This cause coming on for hearing before Mr. Chief Justice Mc¬ 
Coy in Equity Court No. 2 on May 1(>, 1923, the following evidence 
and testimonv was adduced: 

Fritz von Briesen was called as a witness for the plaintiff and 
upon direct examination testified as follows: 

I am a lawver and a member of tlie firm of Briesen & Schrenk, of 
50 Church Street, New York. I have been a member of the firm of 
Briesen & Schrenk or its ])redecessor, Briesen k Knauth, since Janu- 
arv 0, 1901. I was born in Brooklvn, New York in 1874, and have 
resided in the Borough of Manhattan since 1 was six years old, and 
I am an American citizen by birth. 

Hans von Briesen was called as a witness on behalf of the plain¬ 
tiff and testified as follows: 

I am a lawyer and member of the firm of Briesen k Schrenk, 50 
Church Street, New York. My residence is 100 West 59th Street, 
New York. I was born in New York and except for a few 

31 weeks when I resided in Brooklvn I have lived the rest of 
my life in the Borough of Manhattan, New York. T am a 

citizen of the United States of America. Mr. Arthur von Briesen was 
at one time a member of the firm of Briesen k Schrenk. His rela¬ 
tions with the firm were terminated bv his death on Mav 13, 1920. 

At this point a certificate of the Clerk of the Surrogates’ Court of 
New York County, showing the granting unto Hans von Briesen of 
letters testamentary on the estate of Arthur von Briesen in New York 
was introduced into evidence. 

Over the object and exception of the defendants, counsel for the 
plaintiff was permitted to ask the following question and witness was 
permitted to answer as indicated: 

“Question. ^Ir. Von Briesen, did Mr. Arthur von Briesen render 
any substantial service as trustee in this case? Answer. Arthur von 
Brie.'sen? No; he was largely incapacitated during the last years of 
his life by reason of defective eyesight.” 
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the time my father, Arthur von Briesen, was trustee in con¬ 
nection with this trust he was practically incapacitated from doing 
all active work, and all active work in our office devolved upon the 
three partners who are here in Court today; that is, my brother, and 
Mr. Von Schrenk and myself. Mr. Arthur von Briesen occupied his 
office until the day of his death because we wanted him there and 
not because he could do active work. All the active work was done 
by the three of us.” 

Otto von Schrenk was called as a witness on behalf of the plain¬ 
tiff and testified as follows: 

1 am a lawver and a member of the firm of Briesen & Schrenk. 
I have been a member of that firm since 1906. I was born in New 
York City where I have resided since my birth with the exception of 
a few years during which I lived in Hoboken, New Jersey. I 
62 am an American citizen by birth. 

At this point the following document was duly proved and in¬ 
troduced into evidence: 

.63 (Plaintiff’s Exhibit “B.”) 

This indenture made the seventh day of August One thousand 
nine hundred and eleven between the firm of Briesen & Knauth 
composed of Arthur von Briesen, Antonio Knauth, Fritz von Briesen, 
Hans von Briesen and Otto von Schrenk, acting jointly and sev¬ 
erally, it being understood and agreed that any one of said partners 
may act for said firm in carrying out this agreement, (hereinafter 
called ‘6he Trustees”) of the one part and Schmid’sche Heissdampf- 
(lesellschaft whose seat is at Cassel, Germany (hereinafter called 
“the Beneficiary”) of the other ])art whereas the Locomotive Super¬ 
heater Company of 30 Church Street, New York, will allot to the 
Trustees six hundred and fifty shares (GoO shares) of one hundred 
(100) Dollars each in the capital of the Company as specified in the 
Schedule hereto and whereas all such allotments as aforesaid are 
made to the Trustees as nominees of the Beneficiary now these pres¬ 
ents witness as follows: 

1. The Trustees herebv declare that thev will hold the shares 
specified in the Schedule hereto and all dividends and interest ac¬ 
crued or to accrue upon the same or any of them upon trust for the 
Beneficiary its successors or a.^signs and agree to transfer pay and 
deal with the said shares dividends and interest in such manner as it 
or thev shall from time to time direct. 

2. The Trustees will at the request of the Beneficiary its successors 
or assigns attend all meetings of shareholders or otherwise which 
they shall be entitled to attend by virtue of being the registered 
proprietors of the shares specified in the Schedule hereto or any of 
them and will vote at every such meeting in such manner as the 
Beneficiary its successors or assigns shall have previously directed in 
writing and further will if so required by the Beneficiary its sue- 
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ceesora aasigns execute all proxies or other documents which shsdl be 
necessary or proper to enable the authorized officer of the Beneficiary 
its successors or assigns to vote at any such meeting in the place of 
the Trustees or any one of them. 

3. Tlie Beneficiary will at all times hereafter keep indemnified the 
Trustees and their respective executors or administrators 
34 against all liabilities which they may incur by reason of such 
shares or any of them having been so allotted to the Trustees 
as aforesaid and in particular will punctually pay all demands which 
the Trustees may be or become liable to pay in respect of any of the 
shares specified in the Schedule hereto and all costs and expenses 
incurred by the Trustees in the execution of the Trusts of these pres¬ 
ents in witness whereof the said parties to these presents have here^ 
unto set their hands and seals the day and year first above written, 
the agreement being executed in duplicate. 

[Seal of Schmidt’sche Heissdampf-Gesellschaft, M. B. H.J 

SCHMIDT’SCHE HEISSDAMPF-GESBLL- 
SCHAFT MIT BESCHRaNKTER HAF- 
TUNG. 

(Signed) RENTZ TOUSSAINT. 


35 The Schedule Above Referred to. 

11 certificates of 50 shares each numbered: 99 to 109 inclusi\*e: 

1 certificate of 100 shares No. 98. 

SCHMIDT’SCHE HEISSDAMPF-GESELL- 
SCHAFT MIT BESCHRaNKTER HAF- 
TUNG. 

(Signed) RENTZ TAUSSAINT. 

(Signed) BRIESEN & KNAUTH. 

36 Continuing his testimony the plaintiff said: 

I, as a member of the firm of Briesen & Schrenk, acteil 
under this agreement. Messrs. Fritz von Briesen and Hans von 
Briesen cooperated with me in that. Up to January 1, 1916 the 650 
shares referred to in the above agreement were by direction of the 
trustees from time to time, transferred in smaller quantities to vari¬ 
ous persons designated in communications received by us from the 
beneficiary and were continued until December 1915, when the last 
part of those 650 shares were transferred. At three different times 
after the transfer of the 650 shares to us further shares of stock were 
transferred to our name by the Schmid Company to be held by us 
under the same terms and conditions as set forth in the trust 
c^reement. The first additional block came along in December 
1914. 

At this point there were duly proved and introduced into evidence 
the following letterst 
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PiiAiNTiFF'a Exhibit 


^‘Messrs. Briesen & Knauth, 
New York. 


lOth Sept., 1914i 


Dka<R;Sirb: 

herewith beg to inform you that for certain reasons which 
Mn Bourne will explain to j’ou we desire to transfer to you on 
trusteeship twenty-five hundred (2,500) shares of our stock in the 
Locomotive Superheater Co. of your City. We shall be glad if you 
would be kind enough to accept the trusteeship for these shares on 
the same conditions as for those shares in said company for which 
you already act for us in this capacity, 

“Thanking you in anticipation for your assistance, we remain 

Yours faithfully, 

SCHMIDT'SCHE HEISSDAMPF-GESELL- 
SCHAFT MIT BESCHRaNKTER HAF- 
TUNG. 

(Signed) Dr. T. EGGERS. 

RENTZ.’’ 


38 


Plaintiff's Exhibit “D.’’ 


“Locomotive Superheater Co.. 
301 Church Street, 

New York. 


10th Sept., 1914. 


Dear Sirs: 

“We herewith beg to apprise you that we wish to transfer o/ our 
stock in your company twenty-five hundred (2,500) shares to Messrs. 
Briesen & Knauth of your city and herewith beg to ask you to trans¬ 
fer this stock on your books at once. 

“We are not able to return you at this time the necessary certificate 
for transfer, but will do this as soon as possible, and in the mean¬ 
time we will be responsible for its production and indemnify you 
against all claims until it is produced. 

Yours faithfully, 

SCHMIDT’SCHE HEISSDAMPF-GESELL- 
SCHAFT MIT BESCHRaNKTER HAF- 
TUNG. 

(Signed) Dr. T. EGGERS. 

RENTZ.’^ 
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39 Plaintiff's Exhibit “F.” 

“Locomotive Superheater Company. 

30 Church Street, 

New York City: 

“We request you hereby to transfer from our stockholdings in your 
company 

Six thousand and twenty-five (0,025) shares to Messrs. Briesen & 
Schrenk, Broad Street, Xeiv York, or to the person or firm desig¬ 
nated by that firm. 

For this transfer we assume the same obligations to you which we 
assumed in our writing of September 10, 1014. 

With respect, 

SCinilDTVSCHE HElSSDAxMPF-GESELL- 
S( IIAFT MIT BESCHRaNKTER HAF- 
TUNG. 

(Signed) Dr. EGGERS. 

RENTZACII. ’ 

40 Plaintiff’s Exhibit ‘T1.’’ 

“Schmidt-sche Heis.sdampf-Gesell.'«chaft m. b. h. Cassel-Wilhelms- 

hoehe. 

Januarv 4. 1010. 

“Locomotive Su])orheator (V)., 

“>0 Church Street. 

New A"ork Citv: 

“We recjue.^t you hereby to transfer from our stock holdings in 
your company four thousand two hundred and fifty (4,250) shares 
to Messrs. Briesen Si Schrenk. New York and declare herewith that 
for this transfer the same obligation exists on our part as we as¬ 
sumed in our letter to you of September 10, 1014, with respect to 
the assignment of .shares mentioned therein. 

With respect, 

SCUM I DT’StH E H EISSD AM PF-G ESELE- 
SCHAET MIT BESCHRANKTER HAF- 
TUNG. 

(Signed) Dr. F. EGGERS. 

RENZTCTI.” 
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41 Plaintirs Exhibit 

Contract. 

“Between the firm of Briesen & Schrenk, 25 Broad Street, New York, 
on the one hand, and the gentlemen: Jak. Robert Sizz-Fehr of Zurich 
in Zurich 2, Gartenstrasse 26, Gottfried Rudolph Baumann-Kienast 
of Zurich in Stafa, and Edmund Gams of Zurich in Zurich 1, 
Theaterstrasse 12 (in the following text of the contract designated 
as the partnership), on the other hand, witnesseth: 

“(1) The partnership hereby appoints the firm of Briesen & 
Schrenk as trustees for its property of 12,825 shares of Locomotive 
Superheater Co. with the direction that the firm of Briesen & 
Schrenk shall be recorded in the stock register of the corporation as 
owners of these shares. 

“(2) The firm of Briesen & Schrenk is authorized to appoint a 
sub-trustee for a portion of the stock mentioned under paragraph 
(1) hereof, but shall retain the right to vote thereon for itself and 
to have him be recorded in the stock register of the corporation as 
owner of these shares. 

“(3) The firm of Briesen & Schrenk binds itself to take part in 
all general meetings of Locomotive Superheater Co. and to execute 
the right to vote according to tlie instructions of the partnership. 
In the absence of special instructions from the partnership, the firm 
of Briesen & Schrenk is authorized to act in voting according to its 
own fair judgment. 

“(4) The firm of Briesen & Schrenk further obligates itself: 

(а) To pay dividends on the aforementioned stock as received to 
a New York bank for account of the partnership and according to 
its instructions, and 

(б) to transfer upon receipt of properly executed demands in 
writing from the partnership the shares of stock at any time to 
a person or firm designated by the latter. 

Subject, however, to the limitations tliat until the partnership does 
not produce proof to the firm of Briesen & Schrenk of the payment 
in full of the purchase price to the sellers of the shares of stock no 
other disposition of the stock by the partnership shall take 
place. 

42 “(5) The partnership pledges itself to indemnify the firm 
of Briesen & Schrenk for all consequences which may result 

for it because of its assumption of this trust. 

“(6) The obligation mentioned under paragraph (4) subdivision 

(a) will also be imposed by the firm of Briesen & Schrenk upon its 
sub-trustee, while in this case the right to dispose of the stock shall 
remain with the firm of Briesen & Schrenk. 

“(7) The obligations under paragraph (5) are assumed by the 
partnership, also towards the sub-trustee to be appointed by the 
firm of Briesen & Schrenk. 
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“(8) The partnership will bear all expenses of this contract. 

“(9) This contract lias been signed in duplicate. 

(Signed) ROBERT SIGG. 

R. BAUMANN. 

ED. GAMS. 

BRIESEN <fe SCHENK. 
FRITZ VON BRIESEN. 

OTTO VON SCHRENK, 
HANS VON BRIESEN. 
ARTHUR VON BRIESEN. 

Zurich, November 8, 1916. 

43 Continuing the witness testified as follow’s: 

The members of my firm acted under the last above contract. 

Over the objection and exception of counsel for the defendant the 
following questions wore asked and answers given thereto. 

“Question. Mr. A^on Schrenk, were the terms of the German trust 
agreement or the Swiss agreement ever extended ))y parol? Answer. 
They were. 

Question. Were thev orallv extended? Answer. Thev Mere ex- 
tended orallv. 

Question. Mr. Von Schrenk, were there any additions to the 
German trust agreement which is in evidence by word of moutli 
after the date of the agreement, and in general what were they 
and in general, what dates? Answer. In the early part of July, 
1913, I was in Europe and called at Cassel, Germany, which is the 
main office of Schmid\sche Ileissdampf-Gesell.'schaft. * * * [ 

was in Cassel for several days and was in continuous conference 
with Dr. Schmidt, the President, and with all the members of the 
Board of Directors, in fact, 1 even attended a formal meeting of 
the Board of Directors. At this occasion the affairs of the Locomotive 
Superheater Company were discussed at considerable length and 
the trust agreement was referred to. Dr. Schmidt and the other of¬ 
ficers and directors called my attention to the very great importance* 
to them of their stock holdings in the American Company and 
stated that none of their own officei-s or Board of Director resided 
in America, and that they have had to rely upon the members of 
my firm and myself properly to look after their interest in connec¬ 
tion with the.se stockholdings, particularly those which had been 
transferred to our name. They stated that there would probably 
be occasion for them to transfer further stock to our name as trus¬ 
tees, and impressed upon me their desire that the members of our 
firm should make it our business to continually watch all the d«*- 
tails in the affairs of the Locomotive Superheater Company, and in 
every way take such action for them as we possibly could to pro¬ 
tect their interests.” 
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44 Continuing witness testified: 

Under the Swiss government we were the registered holders of 
more than a majority of the capital stock. We attended stockhold¬ 
ers’ meetings and voted for the election of directors. We received 
dividends. At this point the following sections of the by-laws were 
introduced without objection of any of the parties: 

“Art. 5. Special meetings of the stockholders for any purpose may 
be called at any time by vote of a majority of the Board of Direc¬ 
tors, and shall be called whenever stockholders owning twenty-five 
per cent, in par value of the issued and outstanding capital stock, 
shall in writing make an application therefor to the Board of Di¬ 
rectors stating the purposes of such meeting. Not less than ten 
days’ notice of a special meeting of stockholders stating the time 
and place and in general terms the purposes thereof shall be mailed 
by tne secretary to each stockholder of record at such address as 
appears on the stock book of the corporation at least ten days prior 
to the meeting. 

“Art. 7. The holders of a majority of the stock issued and out¬ 
standing present in person or represented by proxy shall be requisite 
and shall constitute a quorum at all meetings of the stockholders 
for the transaction of business except as otherwise provided by the 
Certificate of Incorporation, by law or by these By-Laws. If, how¬ 
ever, such majority shall not be present or represented at any meet¬ 
ing of the stockholders, the stockholders present in person or by 
proxy shall haxe power to adjourn the meeting from time to time 
without notice other than announcement at the meeting until the 
requisite amount of stock shall be present. At such adjourned 
meeting at which the requisite amount of stock shall be represented 
any business may be transacted which might have been transacted 
at the meeting as originally notified. 

“Art. 22. Any one or more of the directors may be removed, 
either with or without cause, at anv time bv a vote of the stockholders 
holding two-thirds of the outstanding .stock, at any special meeting 
called for that purpose, or at the annual meeting. 

47) “Art. 8. At each meeting of the stockholders and at all 

elections of directors every stockholder shall be entitled to 
vote in person or by proxy appointed by an instrument in writing 
.'Subscribed by such stockholder or by his duly authorized attorney 
and delivered to the secretary at the meeting, and he shall have one 
vote for each share of stock registered in his name on the transfer 
books of the company at least twenty days preceding the meeting; 
no share of stock shall be voted on at anv election which has been 
transferred on the books of the corporation within twenty days next 
preceding such election. At all elections of directors, each stock¬ 
holder shall be entitled to as many votes as shall equal the number 
of his shares of stock multiplied by the number of directors to be 
elected and he may cast all of such votes for a single director or 
may distribute them among the number to be voted for or any two 
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or more of them as he may see fit which right when exercised shall 
be termed cumulative voting. 

“Art. 9. All elections shall be had and all questions decided by a 
plurality vote of all the stock of the corporation issued and outstand¬ 
ing. 

“Art. 10. * * ♦ 

a. The Board of Directors shall have the control and general man¬ 
agement of the offices and business of the Company. Such director 
shall in all cases act as a Board regularly convened by a majority, 
and they may adopt such rules and regulations for the conduct of 
their meetings and the nianageincnt of the Company as they may 
deem proper, not inconsistent with these By-Laws and the laws of 
the State of Delaware. The Board of Directors may by majority 
vote elect one of its members to act as chairman who shall preside 
at all meetings of the Board. Such chairman shall have no other 
rights or [towers than to preside at meetings of the Board. Such 
chairman shall act as such until his successor mav be elected bv the 

4 - 

board. 

/>. From time to time to make and change rules and regulations 
not inconsistent with these By-Laws for the management of the cor¬ 
poration's business and affairs. 

c. To purchase or sell, or otherwise accpiin* or disjtose of. for the 
corporation, any property rights or privileges which the corporation 
is authorized to ac()uire or dis|)ose of at such ]u*ico or consideration 
and generally on such terms and conditions as they think fit. 

r/. At their discretion to pay for any ]iroperty or rights acquired 
by the corporation either wholly or jiartly in money, stock, bonds, 
debentures or other securities of the cor])oration. 

e. To appoint and at their discretion remove or suspend such 
subordinate officers, agents or servants ])ermanently or temporarily 
as thev think fit, and to determine their duties and fix and from 
time to time change their salaries, emoluments and to require se- 
ciiritv in such instance and in such amounts as thev think fit. 

/. Directors as such, shall not receive any stated salary for their 
services, but by resolution of the Board a fixed sum and expenses of 
attendance, if any may be allowed for attending to each regular or 
.special meeting of the board and likewise for attendance at each 
regular or special meeting of the Executive rommittee provided that 
nothing herein contained shall be construed to preclude any 
40 director from serving the corporation in any other capacity 
and receiving compensation therefor.'’ 

“Art. 21. Whenever one or more vacancies in the Board of Direc¬ 
tors shall occur by death, resignation, increase in the number of 
directors, or otherwise, the same mav be filled bv the Board of Di- 
rectors at any regular meeting, or at a snecial meeting called for 
that purpose. Any person so cho-^en to fill a vacancy in the Board 
of Directoi*s shall hold office until the next annual election and 
until his successor shall be duly elected and qualified.” 

“Art. 24. The officers of the Company shall be chosen annually 
by the Board of Directors at its first meeting after each annual meet¬ 
ing of stockholders, and shall hold office for one year or until their 
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successors are duly chosen and qualify. In case of vacancy by 
death, resignation, disqualification or removal from office, or in case 
of lasting disability of any of the officers of the Company the direc¬ 
tors may fill the vacancy thus created and choose another officer 
until the next election ^by a vote of a majority of the total number 
of directors.” 

“Art. 25. Any officer may be removed either with or without cause 
and his successor elected at any meeting of the board provided not 
less than five directors vote in favor of such removal. 

“Art. 26. The salaries of all officers and agents of the corpora¬ 
tion shall be fixed bv the Board of Directors.” 

“Art. 36. Description of stock certificates. The certificates of 
stock shall be numbered and registered in the order in which they 
are issued. They shall be bound in a book and shall be issued in 
consecutive order therefrom and in the margin thereof shall be 
entered the name of the person owning the shares therein represented 
with the number of shares and the date thereof. 

“Such certificates sliall exhibit the holder’s name and the num¬ 
ber of shares. They sliall he signed by the president or one of the 
vice-presidents and countersigned by the treasurer or one of the 
assistant treasurers and sealed with the seal of the Company. 

“Art. 37. The stock of the corjioration shall be assignable and 
transferable on the books of the Company only by the person in 
whose name it appears on said books or by his legal representatives. 
In case of transfer by attorney, the jiower of attorney duly executed 
and acknowledged shall be de])osited with the secretary. In all cases 
of transfer, the former certificate must be surrendered up and can¬ 
celed before a new certificate is issued. The Board of Directors mav 
close the transfer books in their discretion for a period not e.xceed- 
ing 30 days preceding any meeting, annual or special of the stock¬ 
holders, or the day apjiointed for the payment of a dividend. 

“No transfer shall be made upon the books of the company within 
30 days next preceding the annual meeting of shareholders. 

“Art. 38. The corporation shall be entitled to treat the holder of 
record of any share or shares of stock as the holder in fact thereof, 
and accordingly shall not be bound to recognize any ecjuitable or 
other claim to or interest in .«uch share on the part of any other 
person whether or not it shall have express or other notice thereof 
save as expre.ssly provided by the laws of Delaware.” 

“Art. 30. If the holder of anv stock shall lose the certificate 
thereof, he shall immediately notify the Company of the 
47 facts and the Board of Directors mav then cause a new cer- 
ticate to be issued to him subject to the deposit of a bond 
in such form and with such sureties as the Board may require.” 

“Art. 45. These By-Laws may be altered, amended or added to by 
an affirmative vote of the stockholders representing a majority of 
the whole capital stock issued and outstanding at any annual meet¬ 
ing or at a special meeting called for that purj)ose. provided that a 
written notice shall have been sent to each stockholder of record 
at his last known po.«tofiice address at least 30 days before the date 
of such annual or special meeting, which notice shall state the 
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alterations, amendments or changes which are proposed to be made 
in such By-Laws. Only such changes as have been specified in the 
notice shall be made.” 

48 Witness continued to testify: 

The total authorized capital stock of the Locomotive Super¬ 
heater Company, prior to the delivery of the stock to the Custodian, 
was 25,000 shares of the par value of $100 each. The total actually 
issued was 24,825 at $100 each. We as trustees held 12,775 up to 
.July, 1918. During this time tlie directors of the Locomotive Super¬ 
heater Company were A. J. S. Coffin, Samuel G. Allen, George L. 
Bourne, Oscar L. Gubbelman, Fritz von Briesen. Otto von Schrenk, 
and R. M. Osterman, of whom two, namely, Fritz von Briesen and 
Otto von Schrenk, are plaintiffs in this suit. 

At this point the following document- were duly proved and in¬ 
troduced : 
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^'Receipt of Alien Property Custodian. 


“This instrument witnesseth: That I, A. Mitchell Palmer, duly 
appointed and qualified as Alien Property Custodian, under the au¬ 
thority and in pursuance of the Act of Congress known as the ‘Trad¬ 
ing with the Enemy Act,’ approved October 6, 1917, do hereby re¬ 
ceipt for and acknowledge the payment, conveyance, transfer, as¬ 
signment, and delivery by Locomotive Superheater Co., 30 Church 
Street, New York City, N. Y., and Messi*?. Briesen & Schrenk, Ad¬ 
dress: 25 Broad St., New York, New York. N. Y., of the following 
money or property: 

The sum of Thirty-six Thousand Eight Hundred Thirty Dollars 
and Thirty-nine cents ($36,830.39). 

$439,000.00 United States Liberty Loan Bonds, Second Issue. 

$50,000.00 United States liberty Loan Bonds, Third Issue, 

which money or property has been so paid, conveyed, transferred, as¬ 
signed, and delivered to said Alien Property Custodian, as the money 
or property of an enemy or ally of enemy, or one whom there may 
be reasonable cause to believe to be an enemv or allv of enemy, 
to-wit: Schmidt’sche Heissdampf Gesellschaft, Address: Cassel, Ger¬ 
many, 

“To be by said Alien Property Custodian held, administered, and 
accounted for as provided by law. 


“Witness my hand and seal of office this Twelfth day of Novem¬ 
ber, 1918. 

A. MITCHELL PALMER, 

Alien Property Custodian, 
(Signed) By F. L. DAVIS, 

Managing Director” 
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50 Plaintiffs* Exhibit 

To Alien Property Custodian, 

Washin^on, D. C.: 

The undersigned, in pursuance of the act of Congress known as 
the ^‘Trading with the enemy Act,” approved October 6,1917, hereby 
makes the following written statement containing the particulars re¬ 
quired by the Alien Property Custodian (except as reported on spe¬ 
cial forms) of all the property, beneficial or otherwise, which the 
undersigned on October 6, 1917, held, had, or had custody or con¬ 
trol of, or now holds, has, or has custody or control of, alone or 
jointly with others, of, for, or on behalf of the herein-named enemy 
or ally of enemy, or person whom the undersigned may have reason¬ 
able cause to believe to be an enemy or ally of enemy; and of all in¬ 
debtedness owing on or after October 6, 1917, by the undersigned to 
such enemy or ally of enemy or pei*son whom the imdei’signed may 
have reasonable cause to believe to be an enemy or ally of enemy, 
to wit: 

A. 

Name of individual, partnership, association or corporation mak¬ 
ing report: Breisen & ^hrenk. Address: (No.) 25, (Street) Broad, 
(City) New York City, (County) New York, (State) New York. 

B. 

The names of the persons for whom the bonds and cash hereinafter 
set forth were held bv Briesen & Schrenk are 

Name. Address. Citizen of 

Jakob Robert Sigg-Fehr. Zurich, Switzerland_ Smtzorland. 

(iottfried Rudolf Baumann-Kienast. “ _ “ 

Edmund Gams. “ .... 

These bonds and this cash are proceeds of dividends on stock of 
the Locomotive Superheater Company which the Alien Property Cus¬ 
todian has determined is the prof)erty of the following alien enemy: 


Name. Address. Citizen of 

Schmidt’sche Heissdampf Gesellschaft... Cassel, Germany. Germany. 

(See Statement Annexed.) 


51 Schedule 2. 

Stocks and Bonds. 

United States Liberty Bonds, 2nd Issue, $439,000 par value; 3rd 
Issue $50,000 par value. These bonds are registered in the name of 
Briesen & Schrenk. These bonds are on deposit in Box No. 1169 
of the Mercantile Safe Deposit Company of New York. 

(See statement annexed.) 







30 


FRITZ VOX BRIESEX ET AL. VS. A CERTAIX FUND, ETC. 


The sum of $36,710.61 deposited in the name of Briesen & Schrenk 
with the Bankers Tnist Company of New York. The rate of inter¬ 
est is '2%. Included in said amount is interest to and including 
September 30th. 

52 A Trust Agccment was entered into between Jakob Robert 

Sigg-Fehr, Gottfriend Rudolf Baumann-Kienast and Ed¬ 
mund Gams, all of Zurich, Switzerland, with the firm of Briesen & 
Schrenk of New York, N. Y., a coj)y of which is hereto annexed 
marked Schedule A. Under this agreement Briesen & Schrenk hold 
or held 12,775 shares of stock of the Locomotive Superheater Com¬ 
pany, having been entered on the records of said Company as record 
owmers of said 12,775 shares. As such record holders Briesen & 
Schrenk received from the Locomotive Superheater Company divi¬ 
dends declared on siiid shares. These dividends were received for 
the period from February 5, 1017 to A])ril 30, 1918. No dividends 
have been received since that time hv Briesen & Schrenk. After de- 

c 

ducting fees, charges and expenses from the total amount of divi¬ 
dends thus received the net proceeds of such dividends were invested 
by Briesen & Schrenk in $430,000 So(*ond V. S. Liberty Bonds and 
$50,000 Third U. S. Liberty Bonds. The balance which remained 
is deposited in a special account, ke|)t by Briesen & Schrenk’with 
the Bankers Trust Company and with interest to September 30, 1918, 
said balance amounts to $36,710.61. Under an arrangement with 
the Board of Directors of the Locomotive Superheater Company the 
Liberty Bonds were (le|)Osited in a special safe deposit box of the 
Mercantile Safe Deposit Com])anv. New York. N. Y., access to said 
box being permitted only to two directors of the Locomotive Super- 
lieater Company and two members of the firm of Briesen & Schrenk. 

The Alien Property Custodian has now informed Briesen & 
Schrenk that after investigation he has determined that the 12,775 
shares of stock standing in the name of Briesen & Schrenk belong 
to an alien enemy, to wit, the Schmidt sche Ileissdampf GesellschaR 
and has required the Locomotive Sujierheater Company to canc(‘t 
the certificates standing in the name of Briesen it Schrenk and to 
issue a new certificate to the Alien Property Custodian. 

Brie.sen & Schrenk have held the V. S. Liberty Bonds and cash set 
out in this report as trustees under the annexed agreement for Messrs. 
Sigg-Fehr. Gaumann-Kienast and Gams. 

In view of the finding of the .Mien Property Custodian, Briesen it 
Schrenk hereby report the holding of the Inmds and cash held by 
them for Mes,«rs. Sigg-Fehr. Baumann-Kienast and Gams, being tlie 
proceeds of the dividends of stock held by them as heretofore sot out. 

(At this place the agreement heretofore introduced as plaintiff’s 
Exhibit “K” is inserted.) Report has sworn verification by Briesen 
& Schrenk. 
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53 Plaintiffs’ ^‘Exhibit 0.” 

“Report No. 30280 & 30281; Trust No. E-2975. 

“Alien Property Custodian. 

Demand by Alien Property Custodian for Property. 

To Locomotive Superheater Co., 30 Church Street, New York City, 
N. Y., and Messrs. Bricsen & Schrenk, 

Address: 25 Broad Street, New York City: 

“I, Mitchell Palmer, Alien Property Custodian, duly appointed, 
qualified and acting under the ju-ovisions of the Act of Congress 
known as the “Trading with the Enemy Act,” approved October 
6, 1917, and the executive orders issued in pursuance thereof, by 
virtue of the authority vested in me by said act, and said executive 
orders, after investigation do determine that the following property, 
to wit: 

“The sum of Thirtv-six Thousand Seven Hundred Thirtv-five 

t/ 

Dollars and Sixty-one Cents ($.3(),735.G1), together with any inter¬ 
est accrued thereon to date of payment to Alien Property Custodian, 
$439,000.00 United States Liberty Loan Bonds, Second Issue, 
$50,000.00 United States Liberty Loan Bonds, Third Issue, 

together with an interest on .said bonds which has been received by 
you, and any interest accrued on said interest to date of payment 
thereof to Alien Pro]ierty Custodian, is by you owing and belong¬ 
ing to and held for, by on account of, and on behalf of, and for the 
benefit of Schniidt’selie IIeissdainj)f (u‘sells(‘haft, Address: Cassel. 
Germany, whom after investigation I do determine to be an enemy 
not holding a license granted by the President, and I hereby require 
that the said money and property shall be by you conveyed, trans¬ 
ferred, assigned, delivered, and paid over to me as Alien Property 
Custodian to be by me held, administered and accounted for as pro¬ 
vided by law. 

“Witness my hand and seal of office, this Eighteenth dav of Oc¬ 
tober, 1918. 

(Signed) A. MITCHELL PALMER, 

Alien Property Cmtodian. 

54 “Service of the within demand accepted this 22nd day of 
October, 1918. 

LOCOMOTIVE SUPERHEATER COM¬ 
PANY. 

(Signed) G. E. CUSP, 

Ass't Secretary. 

BRIESEN & SCHRENK.” 
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55 At this point it was admitted by counsel for the Alien 
Property Custodian and the Treasurer of the United States 
that the Alien Property Custodian received the shares of stock of 
the Locomotive Superheater Company referred to above, and that the 
Treasurer of the United States now has the proceeds of the sale 
thereof, but neither the Alien Property Custodian nor the Treasurer 
of the United States admitted that the said stock was received by the 
Custodian from the plaintiffs herein. They denied that it was so re¬ 
ceived. 

Continuing witness testified: 


Petween November 8, lOlb and May 1, 1918, there was received 
under the German agreement slightly in excess of $()58,000. The 
demand of the Alien Property Custodian was approximately $135,- 
000 less than this amount. The $135,000 represents various ex¬ 
penses and disbursements such as income tax, payments made at the 
request of the cestui trust and legal fees. Besides this monev we 
held in the same trust 1*2,775 shares of the capital stock of the I oco- 
motive Su])erheater Company, which, on demand of the Alien 
Property Custodian to the Locomotive Superheater Company, were 
turned over to the Custodian. I know the value of the stock in the 
year 1918 because ])ractically every day T had something to do in 
connection with the affairs of the Locomotive Superheater Company. 
T was secretary of the company and T was director of the company. 
T had charge of the transfer hook. I was called upon hy stockbrokers 
for information whether any stock was for sale. I was advised by 
them from tiiiK' to time as to the prices. Practically every stock 
certificate that was sole and ])urchased in all these yeai*s, usually 
cauK* from a broker and attached to it was a sales note with 
5() the price at which it ha<l been sold affixed. 1 do not think 
that thi'ie was a single share of stock sold that T didn’t know 
either from tlu* ])urcha.'sers or the selUas or from the stockbrokers 
just what the price was. The stock was very closely lu*ld. There 
were comparatively few transfers so that it was an easy matter for 
me to kee]) track of the iirices at which this stock was being sold. 1 
personallv went out in the market in New York in the latter part of 
1916 and a.^^ked a curb broker to buy stock for me which he did, 
and I ])aid him $320 a share for the stock. The stock was not listed. 
There is not any other information concerning the prices. 

At this point it was agreed and stipulated by counsel for all 
the parties that on .Tanuary 21, 1919 the Alien Property Custodian 
sold the stock involved in this case to the Director General of Rail¬ 
roads, for the United States for $*200 a .«hare. It was admitted for 
the purpose of the case that $200 a .diare was the purchase price of 
the stock stipulated in the pur]>orted .«ale of the stock by the Ger¬ 
mans to the three Swi.^s. 

On Januarv 10, 1921 the Director General of Railroads on behalf 
of the United States, sold the .>itock to the issuing eompany for $*248 
a share 

Continuing the witne.«s testified. 
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I have tried to obtain records of the exchanges either on private 
sheets or in public papers as to the market price of this stock during 
the period in question. I have gone to three brokers who made a 
specialty of trying to buy and sell Locomotive Superheater Company 
stock and they say that their records, prior to 1917, were practically 
all destroyed and they could not give me anything excepting 

57 their recollections. It was an unusual corporation in that the 
stock was widely sought because of its increasing popularity 

and the increasing dividends which were being paid starting in with 
8% and in 1918 paying 40%, but there was a constant upward trend 
of prices and a constant increasing demand for that stock and I was 
telephoned time and time again whether I knew of any stockholder 
who had any of that stock for sale, and offers were made to me for 
my own stock and brokers told me of the offers that were being 
made to them. 

Over the objection and exception of counsel for defendants, wit¬ 
ness was permitted to testify that during the close of the year 1917 
or the beginning of 1918, the stock sold above $300 a share running 
from $320 to $340. There were perhaps one or two isolated cases 
where it was sold at $310, hut to be on the absolutely conserv’ative 
side, the average price of tlie .stock for 1910, 1917, and 1918 up 
to .July, was $300 a share. The income from the trust which was 
turned over to the Alien Property Custodian pursuant to the demand 
set forth hereinbefore was dividends on the 12.775 shares of stock 
of the Locomotive Su])erheatcr Company, held by us as trustees. 
Those dividends were actually paid over to us. 

Since October 1900 the personnel of the firm of Briesen & Schrenk 
has changed in that ^Ir. Antonio Knauth, one of the members of 
the firm, died on the 3rd day of December, 1915, and Mr. Arthur 
von Briesen died on Mav 13, 1920. None of the members of the 
firm except these plaintiffs were engaged in the active duty or anv 
duty as trustees under the contracts. The only work and all the work 
connected with this trust arrangement was carried on by Mr. Fritz 
von Briesen, Mr, Hans von Briesen and myself solely. As 

58 between ourselves we were all actively engaged under this 
trust agreement continually in performing our duties. Never 

a week passed but what the three of us had conferences, attended at 
the office of the company, and had correspondence and in various 
other ways took care of the duties conferred upon us in connection 
with this trust. This work was done as trustees for the German 
Company. The work was fairly divided among alb three of us. 
The.'se defendants have never received anj" compensation for their 
trusteeship, and took no commissions from the trust prior to the pay¬ 
ment of the money to the Alien Propertv Custodian. We claim^ 
commissions at various times. I claimed them from Mr. Garvan, 
the Alien Property Custodian, when he examined into these pro¬ 
ceedings. I claimed them by the accountants who were sent by the 
Alien Property Custodian to go over our books and papers. At 
various occasions we invariably called the attention of these officials 
to the fact that we had not been paid our commissions and insisted 
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that we were entitled to them, but no attention was paid to our de¬ 
mands. 

59 At this point, by aj 2 ;reement of counsel, the following was 

submitted in evidence as Section 3820 of the Code of Civil 
Procedure of New York in force at times j)ertinent to this suit up to 
Mav 21, 1920: 

Sec. 3320. “Receiver's Commissions; Cost of Bonds; Trustees' com¬ 
missions.—A receiver, exce])t as otherwise specially prescribed by 
statute, is entitled, in addition to his necessary expenses, to such 
commissions, not exceeding five per centum u))on the sums received 
and disbursed by him, as the court by which, or the judge hy 
whom, he is appointed allows. But if in any case the commis¬ 
sions of a temporary or ])ermanent receiver, so computed, shall 
not amount to one hundred dollars, said court or judge may, in 
its or his discretion, allow said receiver such a sum, not exceed¬ 
ing one hundred dollars, for liis commissions as shall be commen¬ 
surate with the services rendered by said receiver. Any receiver, 
assignee, guardian, trustee, committee, exe(*utor, administrator or 
])crson appointed under section one hundred and eleven of the real 
j)ro])crty law or under section twenty of the ]>ersonal property law 
recjuired by law to give a bond as such may include as a part of his 
necessary expenses, such reasonable sum, not exceeding one per 
centum per annum upon the amount of such bond paid his surety 
thereon, as such court or judge allows. Except as otherwise pre¬ 
scribed in regard to a testamentary trustee, a trustee of an expressed 
trust is entitled, and two or more trustees of such a trust are entitled, 
to be apportioned between or among them according to the services 
rendered by them respectively, as compensation for services as such, 
over and above e.xpenses, to commissions as follows: For receiving 
and paying out all sums of principal not exceeding one thousand 
dollars, at the rate of live per cenum. For receiving and paying out 
any additional sums of principal not exceeding ten thousand dollars, 
at the rate of two and one-half ])er centum. For receiving and pay¬ 
ing out all sums of [)rincipal above eleven thousand dollars, at the 
rate of one per cenum. And for receiving and |)aying out income in 
each year, at the like rates. In all ca.'ses a just and rea.sonable allow¬ 
ance mu.^t be made for tlie neces.^arv expenses actually paid by such 
trustee or trustees. If the value of the princi])al of the trust estate or 
fund equals or exceeds one hundred thou.'^and dollars, each such trus¬ 
tee is entitled to the full commission on ])rincipal, and on income for 
each year, to which a sole trustee is entitled, unless the trustees are 
more than three, in which case three full commissions at the rates 
aforesaid must be apportioned between or among them according to 
the services rendered by them respectively. If the instrument creat¬ 
ing the trust provides specific compensation for the services of the 
trustee or trustees, no other compensation for such services shall be 
allowed unless the trustee or trustees shall, before receiving any com¬ 
pensation for such sers'ices, by a written instrument duly acknowl¬ 
edged, renounce such specific compensation.” 
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and also the following Section 1548, of the Civil Practice Act of the 
State of New York in force since May 21, 1920 and to the present: 

Sec. 1548. “Commissions of Trustee.—Except as otherwise pre¬ 
scribed in regard to a testamentary trustee, a trustee of an expressed 
trust is entitled, and two or more trustees of such a trust are entitled, 
to be apportioned between or among them according to the services 
rendered bv them respectively, as compensation for services as such, 
over and above expenses, to commissions as follows: 

1. For receiving and paying out all sums of principal not exceed¬ 
ing one thousand dollars, at the rate of five per centum. 

2. For receiving and paying out any additional sums of 
60 principal not exceeding ten thousand dollars, at the rate of 
two and one-half per centum. 

3. For receiving and paying out all sums of principal above eleven 
thousand dollars, at the rate of one per centum. 

4. For receiving and paying out income in each year, at the like 
rates. 

5. In all cases a just and reasonable allowance must be made for 
the necessary expenses actually |)aid by such trustee or trustees. 

6. If the value of the principal of the trust estate or fund equals 
or exceeds one hundred thousand dollars, each such trustee is enti¬ 
tled to the full commission on j>rineipal, and on income for each 
year, to which a sole trustee is entitled, unless the trustees are more 
than three, in which case three full commissions at the rates aforesaid 
must be apportioned between or among them according to the serv¬ 
ices rendered bv them respectivelv. 

7. If the instrument creating the trust provides specific compensa¬ 
tion for the services of the tru.stee or trustees, no other compensation 
for such services shall be allowed unless the trustee or trustees, be¬ 
fore receiving any compensation for such services, shall renounce 
such specific compensation by a written instrument duly acknowl¬ 
edged.’’ 

01 Upon cross-examination Otto von Schrenk testified as 

follows: 

The certificates for the 659 shares of the capital stock of the 
Locomotive Superheater Company referred to in jdaintiff’s Exhibit 
B were issued in the names of the trustees. At the time the certifi¬ 
cates for the 650 shares were issued to the trustees there were out¬ 
standing certificates in the name of Schmid’schc Heisdampf Gesell- 
schaft which were surrendered and cancelled on the books of the 
Company and new certificates issued to the trustees. The particu¬ 
lar 650 shares of stock referred to in plaintiff’s Exhibit B were re¬ 
issued from time to time in small amounts, until about the latter 
pai’t of 1915 when the last batch was transferred pursuant to in¬ 
structions of the Schmidt Company. Insofar as the stock that the 
Alien Proper!}^ Custodian seized is concerned, or the dividends upon 
stock which he seized from the plaintiffs is concerned, none of it 
included these particular 650 shares of stock or dividends thereon. 
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During the time that the trustees held the particular 650 shares of 
stock they received the dividends thereon every time the company 
declared a dividend. All the 650 shares were reissued prior to 
1915. When dividends were received by the trustees on any of 
these 650 shares, the dividends were paid out by the trustees to vari¬ 
ous persons, in pursuance to instructions of the Schmidt Company. 
The trustees did not at any time deduct from those dividends the 
amount of their fees under the statute. They never received 
62 any fees whatever. The trustees wanted to wait until the 
whole thing was closed. 

When the 650 shares of stock were reissued thev were issued to 
strangers to the Schmid’sche Heissdampf Gesellschaft and the trus¬ 
tees. The trustees never deducted any amounts of money as theii 
fees for receiving the stock or turning it over to the transferees. 
They desired to wait until the whole matter with respect to the 650 
shares was closed. All this stock was reissued in 1915, and we didn’t 
deduct fees at that time, because war had started and mail commu¬ 
nications with Germany was so interru])ted that we gave it up as 
hopeless to arrive at any arrangement, and furthermore the 
Schmid’schc Company had been our clients for u])wards of twenty 
or twentv-hve vears, and we had evei v faith and confidence that when 
we had a chance to confer with them or to corresf>ond with them that 
matter would be settled. We were perfectly willing to wait until the 
matter could be discussed more in detail. The Schmid-sche Heiss¬ 
dampf Gesellschaft is a German corporation and in Germany they pay 
according to statute so that we knew that when we told them they 
would pay us according to that. In Germany fees are carefully regu¬ 
lated by all sorts of rules and laws. Consef|uently. the German com¬ 
pany would not be at all surprise<l if we told them that we had similar 
arrangements. They would he perfectly willing, as we knew them, 
to pay in accordance with the schedule of tariffs, in {iccordance with 
the American statutes. We were waiting to submit that c(uestion 
to them when the opportune time came. We mo.st decidedly con¬ 
templated some arrangement with the German Company as to tin* 
payment of our fees. T knew the Schmid'sche Ileissdampf- 
(>•> Gesellschaft; I kn(*w that thev would ])ay what was right, and 
I was perfectly willing to let any security go out of my hands 
because I knew that I did not need it. AVhen the time came for 
them to pav thev would pav, as thev have in the past. 

We were depending upon the New York statute as a measure of 
our fees which we would submit to the Schmid'sche Heissdampf- 
Gesellschaft, when the time came. Prior to the transfer the 650 
shares referred to in plaintiff’s Exhibit B. were held by us for tin* 
Schmid’sche Hei.ssdampf Gesellschaft. By an extension of the* 
agreement, which is plaintiff’s exhibit B, we received more stf>ck 
after 1915. This extension was made in the letter of September 
10, 1914, which has been introduced into evidence as jdaintiff's Ex¬ 
hibit C. The 2,500 shares of stock referred to in ])laintiff’s F.xhibit 
C were issued in our name, and we were entered as registered owners 
on the hooks of the Tvocomotive rom])any. Certificates therefor wen* 
issued to us. The Board of Directors cancelled a certificate for this 
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13,000 odd shares of this stock standing in the name of the Schmidt 
Company, which included the 2,500 shares referred to. The certifi* 
cate itself for the 13,000 odd shares was not produced. After a 
statement had been made to the Board of Directors that the original 
certificate numbered 134 for the 13,000 odd shares had been left in 
England for the Schmidt Company and that by reason of the war 
the German company was una^ le to get it and therefore considered 
the stock certificate was destroyed, the Board of Directors of the Loco¬ 
motive Superheater Company was advised that the certificate was 
merely evidence of title and it being explained that it was lost and 
destroyed the Board of Directors passed a resolution directing 
64 the officers of the Company to make the entry on the stock 
book of the Superheater Company that certificates numbered 
134 should be cancelled and new certificates issued in place thereof. 
This was done and a certificate first for 2,500 shares and subsequently 
one for 6,025 was issued in the name of Bricsen & Schrenk, who were 
named as stockholders in the records of the Company and one certi¬ 
ficate for 750 shares being the balance, was issued in the name of 
the Schmidt Company. 

In the course of the discussion after the meeting of the Board of 
Directors and after conference with another lawyer, Mr. Guy Carey 
who acted as personal counsel for some of the other directors, it was 
suggested that in order to save the directors from any personal lia¬ 
bility the new certificates issued to Briesen & Schrenk should be 
kept in such a way that if at any time in the future the original cer¬ 
tificate numbered 134 would turn up, that the new substituted cer¬ 
tificates could be cancelled, and that these certificates, therefore, be 
placed in a trust coni])any, endorsed by Briesen & Schrenk in blank 
with the power in the Board of Directors to demand the return 


thereof. This arrangement was carried out. 


The three certificates 


were issued, one delivered to Brie.sen & Schrenk, one kept by them 
for a few days until the formalities could be complied with, and 
then endorsed by them in blank—or rather they were not endorsed 
in blank but an assignment in blank was attached to the certificates, 
and these thre^ certificates at the various times when thev were 
issued, were turned over by Briesen & Schrenk to the Com¬ 
bo mercial Trust Company of .Jersey City, with a letter authoriz¬ 
ing the Commercial Trust (.^ompany to turn over these certif¬ 
icates, and accompanying blank assignments to the Superheater 
Company upon resolution of its Board of Directors. This arrange¬ 
ment applied to all the stock issued to us under the extension of the 
agreement of 1911 dated September 10, 1914, January 4, 1916, and 
November 16, 1916. After the arrangements had been carried out 
the stock ledger of the corporation set forth the name of Briesen 
it Schrenk as owners of the various baches of stock totaling 12,775 
shares. Accordingly whenever the corporation declared a dividend 
a check drawn to the order of Briesen & Schrenk for the amount of 


the dividend on the number of shares standing to their credit on 
the stock ledger of the Company was written out and paid to Briesen 
& Schrenk. Ender similar arrangements with the Board of Direc¬ 


tors, we agree^l not to turn over those dividends to anybody for the 
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time being. There wa.s, however, no agreement that we must keep 
that for the Superheater Company or turn it over to the Superheater 
Company. We did turn it over to the l ank designated by the three 
Swiss, to wit, the National City Bank, in our own name, and sub¬ 
sequent to our own control. As the amounts increased—the first 
check was over Jf63,()U0 and by and by it was over $600,000—we 
took this money and bought United States Liberty Bonds. This 
included all the dividends on the 12.775 shares up to the time the 
Custodian got the dividends. All the money was deposited solely 
in our name but we had agreed with the Superheater Company not 
to pay it out until the question of the transfer was straightened out. 
The Board of Directors of the Locomotive Superheater Com- 

66 pany or the Company, could not have drawn that money 
from the Bank. 

Pursuant to the {igreement with the Board of Directors subse¬ 
quently the money which re])res(‘nted the dividends was withdrawn 
from the National City Bank, and we purchav^ed Liberty Bonds there¬ 
with, which Liberty Bonds w(‘re put in a special safety deposit box, 
acce.«s thereto to be had on the joint order of Briesen & Schrenk and 
the Superheater Company, but the accounts in the National City 
Bank, 1 am quite p(»sitive. were k(‘pt in our .^ole name. 

We did not receive the dividends declared for July 3, 1018. and 
July 30, 1010, in the amount of $127,750. We are making no claim 
here to trustees’ f(*es on tho.^e dividends. We did write a formal 
demand to the Company for |>ayment of these dividends as we had 
been informed that a dividend had been declared and the Company 
wrote that on advice of ccainsel they were withholding payment of 
that dividend and in view of the investigation by the Alien Property 
Custodian we did not feel like ])r(‘ssing the matter at that time. 
The exact arrangement with regard to the dividends which we re¬ 
ceived was an oral understanding with the individual members of 
the Board of Directors, and we did not want them subjected to any 
personal liability, and therefore we sjiid: ‘‘well, we won’t send those 
over to Switzerland now.” We carried out the arrangement by, as 1 
say—we carried out whatev('r arrangement was al 2 :reed uj)on, by 
depositing the Liberty Bonds in a .<afe deposit box subject to the 
joint order of the Siq)erheater Company and ours. The Liberty 
Bonds were placed in a .safe deposit box in the City of New A’^ork. 

The following documents were duly proved and introduced 

67 into evidence by the defendants: 

Dkfkni).\.nts’ ExiniiiT 2. 


“Locomotive Superheater Com[)anv. 
30 Church Street. 

New A^ork, N. A^ 


“October 13, 1914. 


“Gentlemen : 

“Referring to the request of the Schmidt’sche Heissdampf-Gesell- 
schaft m.b.H. that 2500 shares of the capital stock of your company 



FftITZ VON BRIESBN ET AL. VS. A CERTAIN FUND, ETC. 


39 


now standing in their name be transferred to our firm, this is to in¬ 
form you that your company having complied with this request and 
issued a certificate No. 288 for 2500 shares in our name, we hereby 
agree that said certificate shall be cancelled in case original certificate 
No. 134 for 13490 shares with assignment thereof duly executed is 
presented to you for transfer. We accordingly enclose herewith 
certificate No. 288 for 2500 shares and also blank assignment duly 
signed by us in order to enable j’our company to carry out the fore¬ 
going arrangement. This arrangement is to remain in force until 
further resolution of your Board of Directors authorizing other dis¬ 
position of said certificates. 

“Yours very trulv, 

“(Signed) * BRTESEN & KNAUTH. 


OvS/FEW. 

Enclosures.’’ 


Defendants’ Exhibit 3. 


“October 17, 1914. 

“Locomotive Superheater Company, 

30 Church Street, 

New York Citv. 

V 

“Gentlemen : 

“In accordance with the resolutions of the Board of Directors, 
certificates of stock No-. 288 and 289 for 2500 shares and 10950 
shares respectively and issued in the names of Brie.sen & Knauth and 
Schnidt’sche Heissdampf Gesellsehaft respectively were duly de¬ 
posited by us with the Commercial Trust Company of New Jersey. 
.\t the same time we deposited blank assignment of certificate No. 

^ 288 for 2500 shares standin- in our name. 

68 “Enclosed herewith we are .^ending you receipt for these 

certificates signed by the Commercial Trust Company. 

“We also enclose copy of our formal letter to your company setting 
forth the understanding between your company and ourselves re¬ 
garding said certificate No. 288 for 2500 shares. 

“Will you kindly acknowledge receipt of this letter, and oblige, 

“Yours verv trulv, 

“(Signed) ‘ BRIESEN & KNAUTH. 

OvS/FEW. 

Enclosures.” 
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Defexdaxts^ Exhibit 4. 

Cahlegravi, Dafrd Berlin, ria Sayrille, ync York, March 10, 1916. 

“Brioson & Sclirenk, 

25 Broad Street, New York; 

‘‘With the eonseiit of our ehairiuaii of the hoard we ask you if 
possible to send us $250,000 to be obtained as a loan on our securities 
there, for which we ^ive you for this purpo.'^e rib’ll! of di,<position, on 
the best possible conditions, .sud sum to be put at the dis])osal of our 
bankers there for wirele.'^s transmi.^sion to their Kuro|)ean branch. 
Perhaps you will at first obtain loan on certificate for $425,000 par 
value without ^ivinjj; up voting; ri<iht. In case time of loan is fixed 
at one year, the indebtedness will be amply covered to the extent of 
one-half within this time out of divid(*nd payments on these and 
remaining certificates. In case we cannot ])ay the balance out of 
our dividends a prolongation of the remaining loan will probably 
not eau.«e any difficulties, W(* put all sums at your dis|)osal coming 
to us there, deducting s(‘veral obligations of dividend payments dm* 
persons there as security for our obligations. Would be greatly in¬ 
debted to you for arranging this money business, the immediate ar¬ 
rangement (if which is desirable and guarantee you again.'st all liabil¬ 
ity. Perhaps our bankers there will arrange this busine.^s for us. 
Originally wanted to request company to loan us larger amount 
again.st apfiropriatc interest but believe* loan scheme better. Request 
cable answer. 

SCHMIDT'SdlP IIETS.'^D.XMPF (fESELLSrilAFT.^’ 


Dkfeniiants' Fxiiiiut 4a. 


Top// of ('flhh (/rain Slf/Hf d hi/ Briesrn Sc Srhrrnk. 

“SchmidtVche Hei.«.<dampf Cie.^ellschaft, 

Ca.^sel-Wilhelmslu'ihe. (lermany: 

“Loan rnc.^.^age received. Every effort bi'ing made to get money. 
Does certificate number lo4, 13,490 shares, have your endorsement 
on back?” 


69 A letter signed Briesen iV’ S'chrenk. addressed to ^lessrs. Sigg- 

Fehr, Baumann, Kienast t'c (lams, dated September 6. 19IS. 
and transmitted by the Department of State to the three Swiss, was 
duly approved by the defendants and introduced into evidence, the 
pertinent portion of which is the following j)aragraphs: 


“We have hitherto acted for vou onlv as trustees and not as 

«/ * 

attorneys at law. Upon mature deliberation and in view of all the 
facts, we have deemed it wise to ;«uggest that you do not request us 
to act as your legal advisers in this matter (the seizure of the 
Locomotive Superheater Company by the Alien Property Custodian). 
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If you desire any action to be taken you should select counsel other 
than ours. 

“We can assure you that every step taken by us in this matter was 
first most carefully considered. The Locomotive Superheater Com¬ 
pany took the advice of their counsel in this matter and its steps have 
all been taken upon the advice of such counsel. We feel that the 
Company was entirely justified in asking this course but our interest 
as trustees for yourselves places us in a position in which we could not 
properly act as advisers of the Company in any manner relating to 
the stock held bv us.’’ 

The following letter was duly proved and introduced into evidence 
bv defendants: 


“October 15, 1917 

“Mr. Robert Sigg-Fehr, 

Zurich 2, Gartenstr. 2(>, 

Switzerland. 

“De.\r Sir: 

“Replying to your inquiry we have to report that all dividends 
received by us have been deposited in the designated bank but in our 
name, and a certificate of deposit thereof has been deposited with a 
trust company subject to the further direction of ourselves and the 
Board of Directors. The individual directors under the advice of 
their own pei*sonal couns(‘l refused to allow payment of dividends, 
because the original stock certificate was not produced for transfer. 
The directors, because of possible personal liability if the dividend 
money is paid to others than the original owners, have decided to re¬ 
tain the money under their control and no other decision is possible 
until the original certificate is produced. 

Yours verv trulv, 

BRIESEN & SCHRENK. 

OvSrAW.’^ 


'0 


Defexd.vxts' Exhibit 5. 


March 8, 1916. 

“Commercial Trust Company of New .Jersey, 

Jersev Citv, N. J. 

“Gentlemen : 

“We are sending you enclosed herewith three certificates of stock 
of the Locomotive Superheater Company, to wit: No. 351 for 4,250 
shares in the name of Briesen & Schrenk, No. 352 for 6,740 shares in 
the name of the Schmidt’sche Heissdampf-Gesellschaft m. b. H. and 
No. 353 in the name of Briesen & Schrenk for 2,500 shares; also blank 
assignments signed by us attached to certificates Nos. 351 and 353, 
also letter addressed to the Locomotive Superheater Company dated 
March 2, 1916. These stock certificates, assignments, and letter are 
to be deposited with you pursuant to resolution of the Board of Di- 


6—4101a 
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rectors, a copy of which is likewise ciiclosed herewith foar your in¬ 
formation. 

‘‘Will you kindly acknowledge receipt of these papers, and oblige, 
Yours very truly, 

(Signed) " ‘ BRIESEN ct SCHREXK. 

OyS/FEW. 

Enclosures.” 


Defendants’ Exhibit ti. 

“Commercial Trust Company of New Jersey, 

1') Exchange Place. 

“Jersey City. N. J.. March 0. 1910. 

Rcceiyed from Messrs, Brie.'Cn cV: Schrenk the following certificates 
)f stock of the lyocomotiye Sii]K‘rhealer Coinj^any: 

“No. Jol in the name of l>ri(‘scn tV: SchriMik for J.’iot) shares. 

“No. ilo'i “ .Schmidt'sche 1 Icissdanpd’ (lesellschaft 

m. h. II. for 0,740 shares. 

“No. in the name of Briesen c\: Schrenk for 2.-’)00 shares. 

Th(se certificates are to be held in trust for account of the Locomotiye 
Superheater Company subi('ct to the order of its Board of Directors. 

V COMMERCIAL TREST CX)MPANY OF 

NEW JERSEY. 

JAY S. PERKINS. 

Scc'i/ ii' Trcih'i." 


Defendants’ Exhibit 7. 


“Locomotiye Superheater Company, 
00 Church Street, 

New York City: 


January 4, 1917 


1 


“Gentlemen : 


“We hereby acknowledge that your Company has issued to our 
firm certificate No. dSfi for 0.927) shaiH's of the capital stock of your 
company. In accordance with the agreenu'ut made with the Board 
of Directors of your com]iany we return said certificate herewith 
accompanied by blank a.ssignment duly signed by us. We further 
confirm that it is agreed that your company shall hold this certifi¬ 
cate subject to the further orders of the Board of Directors and that 
said certificate may be cancelled and the 0.027) shares re-issued in 

ft. 

the name of the Schmidt-sche lleissdampf (Jcsellschaft in case 
original certificate No. 104 should at any time hereafter be presented 
and legal claim for its cancellation and re-issue made, or in case we 
should fail to deliver to you within six months proper assignment 
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or authority to transfer said G,025 shares to us signed by said 
Schmidt’sche Heissdampf Gesellschaft. 

Yours very truly, 

“(Signed) ‘ BRIESEN & SCHRENK. 

OvS/AW. 

Enclosures. 


72 Continuing witness testified upon cross-examination as 

follows: 

I do not remember that any amendment to Section 37 of the by¬ 
laws was ever made. 

“Question. Now, ^Mr. von Sehreiik, was it true that one of the 
primary purposes of eontinuing this trust after 1915 when you got 
rid of the first (550 shares was so that the German company would 
have in this eountry })roperlv upon which it could raise money? 
Answer. To answer that aeeiiratelv you would have to ask them. 

t «. 

(Question. Well, you don’t know then whether that was the reason? 
Answer. Whether that was the primary object? 

Q. Was it, an object? Answer. Undoubtedly it was one of the 
objects.’’ 


The trustees paid out as fees and expenses $20,739.04. We re¬ 
tained two tax reports to assist us in advising how to report; whether 
any amount was to be retained by us and the various other questions 
that were u]) in eonneetion with that. We also retained another firm 
of corporation lawyers to advise us in eonneetion with the right that 
we had to withhold payment of that money under those conditions 


from the three Swiss, d'hose were certain disbursements. The 


larger portion of the $20,009 odd we paid over to us as lawyers. 

1 was secretary of the L<ieomotive Su])erheater Company from its 
organization to the early part <'f 191<S. During the same time I was 
director of the Company. Mr. Fritz von Briesen was assistant 
secretary and likewise director during the same time. There was an 
arrangement between the Locomotive Su])erheater Company and the 
German eoneern of one part, and mysrdf and Mr. Fritz von Briesen 
of the other, that \\v were to receive as compen.sation for being 
73 directors, certjiin dix idiaids on certain shares of stock. This 


arrangem(‘nt was made with Mr. Fritz von Briesen and my¬ 
self. and two other Germans in 1911 and was a continuing arrange¬ 
ment. The arrangement was made before the execution of the agree¬ 
ment, which is plaintiff's Exhibit B. It was made as a part of the 
(‘ntire scheme when the eor])oration was incorporated, and we were 
requested to assist the h'chmidt Com])any by accepting offers as di¬ 
rectors in the Company. 

The defendtmts introduced into evidence the notice of claim filed 


by the plaintiffs in this suit. The filing of this notice of claim is 
admitted by the answer and is introduced into evidence by the de¬ 
fendants .«oiely to get into the record the folloAving statement made in 
the notice of claim by the claimants: 
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would state that nothing was received by any of the claimants 
herein or their firm on account of their sen dees as trustees but that as 
attorneys they have received the sum of $20,739.84, for legal services 
and disbursements in connection with this trust for collecting 
dividends, preparing tax reports, and general legal services.” 

Mv l)est recollection is that certificate numbered 134 heretofore 
referred to was on deposit in London at the time the various certifi¬ 
cates for the 13,490 shares of stock were issued. Prior to the issuance 
of the certificates to the trustees there had been issued a certificate 
numbered 134 for a certain number of shares. At the time when the 
Board of Directors voted to cancel it that certificate numbered 134 
was not in possession of the Company. Neither before nor at the time 
they took the vote had it been surrendered to the Company. It has 
since been surrendered l)y the Alien Property Custodian. 

It was stipulated and agreed by and between counsel for all the 
parties that no demand of the Alien Property Custodian was 
74 ever issued or served upon Briesen it f^ehrenk for any of the 
stock which is involved in this case, namely, the 12,775 shares 
of the Locomotive Superheater Company, and that the Alien Prop¬ 
erty Custoflian demanded this stock of the corporation by serving a 
demand on the Company that it cancel the certificates of such stock 
on its hooks and enter the Alien Property C’ustodian as owner of the 
stock upon its hooks. Thereafter certificates for the said stock were 
issued by the Company to the Alien Pro])erty Custodian. 

ft is further agreed that at no time did the .Mien Property Custodian 
make any demands upon Briesen & Schrenk for any of the said stock 
or certificates therefor, and that at no time did Briesen & Schrenk 
deliver to the Alien Property Custodian any of such stock or certifi¬ 
cates. 


75 Excerpt of Minutes of a Meeting of the Board of Directors 
of Locomotive Superheater Compang Duly Called and 
Held at the Office of the Company, in the City of New York, on 
August 29, 1918, at Which a Qtwrum ivas Present and Voted. 

After deliberation and discussion the following resolutions were, 
upon motion duly made and seconded, unanimously adopted: 

Whereas, the Alien Property Custodian has officially determined 
that 13,490 shares of the capital stock of this Company are by this 
Company owing and belonging to, and held for. by, on account of, 
and on behalf of, and for the benefit of Schmidt’sche Heissdam])f 
Gesellschaft, of Cassel, Germany, an enemy not holding a license, 
and has demanded that the said stock be conveyed, transferred and 
delivered to him ; and 

Whereas, this Board is advised by counsel that it is the legal duty 
of this Company forthwith to comply with said demand; and 
Whereas, Certificate No. 134 representing said 13,490 shares is 
not now surrendered for transfer; 

Therefore resolved, that said demand be now complied with and 
that notation be made in the stock book that said 13,490 shares 
represented by certificate No. 134 (and as to 715 shares also rep- 
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resented by duplicate certificate No. 449) have been adjudged by 
the Alien Property Custodisin to be the property of said Schmidt^sche 
Heissdampf Gesellschaft, and that said Alien Property Custodian 
has succeeded to all the right, title and interest of said Schmidt’sche 
Heissdampf Gesellschaft therein and is hereafter entitled to receive 
all notices relating to said stock and exercise all voting rights thereon 
and to receive all dividends thereon, and that certificate No. 134 
shall not be transferred hereafter except upon order of the Alien 
Property Custodian and upon surrender therewith of duplicate No. 
449 for 715 shares. 

Further resolved, that the Secretary be and is hereby authorized 
and instructed to report this action to the Alien Property Custodian. 

Mr. Fitzgerald and Mr. Cary then advised that in view of the 
action just taken upon the said demand of the Alien Property 
Custodian, it became the duty of the Company to make a supple¬ 
mentary report to the Allien Property Custodian concerning the 
dividends previously accrued on said stock and withheld. 

The Treasurer accordingly reported that there is on hand $489,000 
face value of United States Liberty Bonds and $35,831.25 in cash, 
which is the proceeds of dividends paid between February 5th, 1917 
and April 30th, 1918, both inclusive, on 12,775 shares of the stock 
represented by said certificate No. 134 and is held by the Com¬ 
mercial Trust Company of New Jersey subject to the joint order 
of this Board of Directors and of ^lessrs. Briesen & Schrenk. He 
also stated that the dividends of July 3rd. and July 30th, 1918, 
on said 12,775 shares, amounting to $127,750, had been withheld 
by this Company in an account entitled “Dividends Withheld.” 

Accordingly, upon motion duly made and seconded and un¬ 
animously carried, it was 

Resolved, that the Secretary be and is hereby directed to report 
said amounts of withheld dividends to the Alien Property Custodian. 

A true copy: A 

A f f pof • 

SAMUEL G. ALLEN, 

Secretary. 

76 By stipulation of counsel for all the parties the following 

excerpt from the minutes of the meeting of the Board of 
Directors of the Locomotive Superheater Company held October 2, 
1914, were introduced into evidence. 

“The second vice-President presented to the meeting a letter of 
authorization from the Schmidt’sche Heissdampf Gesellschaft, dated 
September 10, 1914. which requests and authorizes the transfer 
of 2,500 shares of the stock of this Company, standing in the name 
of said Schmidt’sche Heissdampf Gesellschaft to Briesen & Knauth. 
The chairman further explained that the original certificate No. 
134 for 13,490 shares standing in the name of the Schmidt’sche 
Heissdampf Gesellschaft are on deposit with a German bank at 
London, England, and have been there seized by the British Gov¬ 
ernment and it is, therefore, impossible to produce said original ccr- 
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tificate for cancellation. It was further explained that if said 2,500 
shares were transferred to Bricsen Knauth and a certificate is¬ 
sued to them, said firin of Bricsen & Knauth would immediately 
return said certilieate to this company, together with a form of 
assignment signed in blank, the undeistanding between this Com¬ 
pany and Briesen Sc Knauth to be that said certificate for 2,500 
shares and the assignment blank may be used by this company for 
the purpose of cancelling said certificate in case the original cer¬ 
tificate No. 134 for 13,400 shares duly endorsed is produced or at 
such other times as said firm of Briesen & Knauth may direct. 

“The matter was discussed and on motion dulv made, seconded 
and unanimously carried, i( was 

“Resolved that the oflrieers of the company be and they hereby 
are authorized and direete<l te make suitable entries in the books 
of the com[>any to the ethat that certificate No. 134 for 13,490 
shares of the capital stock of this com[)any standing in the name 


of the Schmidt'sche Ileissdampf (lest'llschaft be and is cancelled. 

“Fuilher resolved that the officers of the company are authorized 
and empowered to issue in |>lae(* of said cancelled certificate No. 134 
one certificate to Briesen cV: Knauth for 2.500 shares and another 


certificate for 10,090 in the name of the Schmidt'sehe Ileissdampf 
Gesellschaft. both said eertifieates. however, to l)e retained bv the 
company together with a blank as^igniiamt of said 2,500 shares 
duly signed by said Briescai Knauth until the further order of the 
Board of Directors.” 


77 The following Minutc's of the Locomotive Superheater 

Com})any wen* t(md(‘red in evidcmec' and proven by the de¬ 
fendants : 


Excerpt of Miiinfr.s oj n Mr( fitiff of the Excctiilrc Eonnuittce of the 
Board of Directors of Ijiromotlre Superheater (^oiiiparif/ Jletd 
Eehruarif 2t, W1(i. 

Februarv 21. lOlf). 


The Secretary pnsciited to the M(‘eting l(*tter from the Schmidt - 
sc'he IIeissdam])f (I(*s('llschaft <late<l .lanuary 4th. 1010, which re- 
(|uests and authorizes this company to transfer 4.250 shares of the 
capital stock of this company standing in the nanu* of said Schmidt’- 
sche IIeissdam])f (b'sellschaft to Briesen ct Schrenk. The secretary 
further explained that under n‘.<olutions of the Board of Directors 
adopted October 2, 1014, the original certificate of stock No. 134 
for 13.400 shares standing in the name of the Schmidt\sehe Heiss- 
dampf Gesellschaft had been ordered cancelled and a new certifi¬ 
cate for 10.000 share's in the* mniK' of Schmidt'sehe Heissdampf 
Gesllschaft and one for 2,500 shares in tlie name of Briesen & 
Knauth issued instead and e'orre‘.s])e)neling entries made on the books 
of the company. 

Said certificate's being 2S0 and 2S8 are now on deposit with the 
Commercial Trust Company of New .Jersey subject to the orders of 
this company. 
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It is now proposed that said certificate No. 288 for 10,990 shares 
be withdrawn from the Commercial Trust Company and that the 
same be cancelled and that two new certificates be issued in place 
thereof, one in the name of the Schmidt’sche Heissdampf Gesell- 
schaft for 6,740 shares and one in the name of Briesen & Schrenk 
for 4,250 shares, and that the two certificates be then again returned 
to the Commercial Trust Company of New Jersey until the further 
orders of this Company, the certificate issued to Briesen & Schrenk 
to be accompanied by a blank a.«;signment signed by Briesen & 
Schrenk, accompanied by a letter authorizing this company to can¬ 
cel said certificate in ease the original certificate No. 134 should 
at any time hereafter he presented and legal claim for its cancel¬ 
lation and re-issue made. 

The secretary also stated that request had been made in the 
name of Briesen & Knauth that said certificate No. 288 in the name 
of Briesen & Knauth for 2,500 shares bo cancelled and new certifi¬ 
cate issued in place thereof in the name of Briesen & Schrenk, the 
firm of Briesen & Knauth having been dissolved. 

On motion made and seconded it was unanimously 

Resolved that the Commercial Trust Company of New Jersey 
be authorized and requested to deliver to this company certificate No. 
288 for 2,500 shares standing in the name of Briesen & Knauth 
together with blank assignment thereof and certificate No. 289 for 
10,990 shares standing in the name of Sclmiidt’sche Ileis.'sdampf 
Gesellschaft. 

78 Further re.solved that .‘?aid two certificates be cancelled 

and that in i)lace thereof there he issued one certificate in 
the name of Briesen & Schrenk for 2.500 shares; a further certifi¬ 
cate in the name of Briesen & Schrenk for 4.250 shares and a third 
certificate in the name of Schmidt'.<che Heissdampf Gesellschaft for 
6,740 shares. 

Further resolved that said thri'e certificates be delivered to and 
deposited with the Commercial Trust Company of New .Jersey to be 
held and retained by said Trust Company on behalf of this com¬ 
pany subject to the further orders of the board of directors, said two 
certificates in the name of Brie.«en (fc Schrenk to be accompanied by 
blank assignments signed by said Briesen & Schrenk. 

Further resolved that corresponding entries of said cancellations 
and re-issues be made in the books of the company, 

and 

Ercerpt of Minutes of Meetinff of the Board of Directors of Loco¬ 
motive Superheater Company Held December 29, 1916, 

as follows: 

♦ ♦♦♦♦♦♦ 

On motion duly made and .eeconded, it was unanimously 

Resolved that the Commercial Trust Company of New Jersey 
be and it hereby is authorized and requested to deliver to this 
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company certificato.s No. 352 for 6,740 shares standing in the name 
of Scliniidt'selie Ileissdanipf (Jesellschaft. 

Further resolved that said certificate be cancelled and that in 
place thereof be issued one certificate in the name of Briesen & 
Schrenk for 6,025 shares and further certificate in the name of 
Schmidt sche Heissdampf Gesellschaft for 715 shares. 

Further resolved that said two certificates when issued be de¬ 
livered to and deposited with the Commercial Trust Company of 
New .Jei*sey to be held and retained by said Trust Company on be¬ 
half of this Company, subject to the further instructions of the 
Board of Directors; said certificate in the name of Briesen & Schrenk 
for 6,025 slum's to be accom])anied by a blank assignment signed by 
said Briesen Schrenk, together with a letter from said Briesen & 
Schrenk that said certificate may 1 k' cancelled and the 6.025 shares 


re-issued in the name of the Schmidt’sche Heissdampf Gesellschaft 
in case original certificate No. 134 should at any time hereafter be 
presented and h'gal claim for its cancellation and re-issue made, or 
in case said Brit'sen ct Schrenk should fail to deliver to the company 
within six months proper assignment or authority to transfer said 
6,025 shares to Briest'ii Schrenk signed by the Schmidt’sche Heiss- 
damj)f (Jesellschaft. 

79 Further ri'solved that corresponding entrii's of sai<l can¬ 

cellations and re-issues be made in the books (»f the Company. 


The following letter was ton<l('re<l in evidence* and [n’oven by the 
defendants: 

March 2, 1916. 

Locomotive Superheater Company. 

30 Church Street, 

New York. N. Y. 

Gentlemen: 


Your company having issued to us certificate No. 351 for 4.250 
shares and c(*rtificato No. 353 for 2.500 .diares of the capital .stock 
of your com])any, we hereby agree that said certificates may be can¬ 
celled in case original certificate No. 134 for 13.490 shares i.«sned 
to Schmidt sche Heissdampf Gesellschaft m. b. H. with assignment 
and tran.«fer thereof duly executed by said Schmidt sche Heissdampf 
Gesellschaft m. h. H. is presented and legal claim for its cancella¬ 
tion and re-issue to anv one other than our firm made. In order to 
protect you against any such contingency we enclose herewith said 
two certificates and also blank assignment attached to each, duly 
signed by us, in order to enable your company to carry out the fore¬ 
going arrangement. 

Yours verv trulv. 

(Signed) ‘ ‘ BRIESEN & SCHRENK. 

OvS/FEW. 

Enclosures. 


80 


Counsel for the plaintiff admitted that the Alien Property 
Custodian on December 8. 1918 secured possession of certifi- 
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cate 134 for 13,490 shares of the Locomotive Superheater Com¬ 
pany stock issu^ to Schmid’sche Heissdampf Gessellschaft, and 
standing in the name of the Schmid’sche Heissdampf Gesellschaft 
and formerly in the hands of the British Public Trustee. 

The following document was offered in evidence by the defend¬ 
ants and admitted by the Court over the exception of the plaintiff 
as to relevancy. There was no objection as to authenticity. 

81 “New York Office, December 7, 1918. 

“Received from the Alien Property Custodian New York Office, 
stock certificate No. 134 for 13,490 .«hares of the Locomotive Super¬ 
heater Company issued in the name of Schmidt’sche Heissdampf 
Gesellschaft, m. b. H. 

(Signed) JOip" J. FITZGERALD, 

Attorney for Locomotive Superheater Company.” 

82 The following document with a blank space for the at¬ 
torney's name was offered in evidence by the plaintiffs and was 

excluded pursuant to the objection of the defendants. Later the 
name of John Wilson Brown 3r(l was inserted in the blank and 
the document was again offered in evidence by the plaintiffs and 
was again excluded after objection by the defendants and with the 
exception of the plaintiffs. 

83 Assent to the Allowance of Claim and Consent to Decree under 

Section 0 of the '‘Trading with the Enemy Act.'' 

The undersigned, SchmidtVehe Heissdampf Gesellschaft m. h. H., 
of Cassel-Wilhelmshohe, Germanv, which was determined bv the 

t ' • 

Alien Property Custodian to be an enemv and the owner of certain 
money or other proj)erty held by the Alien Pro])erty Custodian or 
by the treasurer of the United States which consisted at the time of 
seizure by the Alien Pro])erty (Custodian amongst other things of 
12,825 shares of capital stock of Locomotive Su})erheater Company, 
a corporation of the State of Delaware, entered on the books of the 
said Locomotive Superheater Company in the name of Bricsen A 
Schrenk, and money being dividends paid thereon (which 12,825 
shares and money being dividends paid thereon are herein after 
referred to as the “said property”), does hereby assent to the allow’- 
ance of a claim filed against said property under the provisions of 
Section 9 of the “Trading with the Enemy Act” by Fritz von 
Briesen, Hans von Briesen and Otto von Schrenk for commission 
payable from said property for the claimants’ sendees as trustees of 
said property prior to the delivery of said property to the Alien 
Property Custodian which said commissions amount to the total sum 
of $135,137.64 with interest from the 18th day of October, 1918, and 
the undersigned does hereby agree that an order may be made by the 
Attorney General exercising the authority of the President for the 

7—4101a 
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company cortificato.s' No. for G,740 share.*? standing in the name 
of Schmidt sch(‘ Ileissdampf (fcsellschaft. 

Further re.'^olved tliat .^^aid certificate he cancelled and that in 
place thereof be issued one eertilieale in the name of Briesen & 
Schrenk for ().()2o shares and further certificate in the name of 
Schmidt sehe Ileissdampf Gesellsehaft for 715 shares. 

Further resolved that .‘«aid two certificates when issued be de- 
livere<l to ami de})Osited with the rommercial Tru.«t Company of 
New Jei-sey to he held and retained hy .«aid Trust Company on b<‘- 
half of this Company, subject to the further instructions of the 
Board of Directors; said certilicate in the name of Briesen & Schrenk 
for t).025 shares to he accomj)anied by a blank assignment signed by 
said Bries(‘n A: Schrenk, together with a letter from said Briesen & 
Schrenk that said certificate may 1 k' cancelled and the (>.025 shares 
re-issued in tin* name of the Schmidt*.<che Ileissdampf Gesellsehaft 
in ca.<e original certificate No. l.‘»4 should at any time hereafter be 
presented and l(‘gal claim for its cancellation and re-ii^sue made, or 
in case said Briesen A: Schrenk should fail to deliver to the company 
within six months pro|>er assignment or authority to transfer said 
0,025 .diares 1(» Bries<ai A: Schrenk signed by the Schmidt sehe Heiss- 
dampf (J(‘sell.<chaft. 

70 Further resolve<l that eoiresponding entri(*s of sai<l can- 

eellations and re-issues be made in tlu* books of the Company. 

The following U*tter was t(‘ndere<l in evidi iiec* and proven by the 
defendants: 

March 2, 1910. 

Locomotive Sup(‘rheater (’ompany. 

00 Chureh Street. 

New York, N. Y. 

Gfxtlfmfn: 

Your company having issued to u«j certifieale No. 051 for 4.250 
.shares and certificate No. .‘{."iO for 2.500 shar(‘s of the eay>ital stock 
of your com])any, we hereby agree* that .said certificates may be can¬ 
celled in case original certificate No. 104 for 10.400 shares issued 
to Sehmidt’sche Ileissdampf Gesellsehaft m. b. H. with assignment 
and tran.sfer thereof duly ex(‘cut(‘d by said Schmidt'sche Heissdam])f 
Ge.sell.sehaft m. h. IT. is ]»resented and legal claim for its cancella¬ 
tion and re-issue to anv one other than our firm made. In order t(> 

c 

protect you against any su(*h conting(‘ncv w(' enclose herewith .said 
two certificates and also blank a.ssignment attached to each, duly 
signed by us. in order to enable your company to carry out the fore¬ 
going arrangement. 

Yours verv trulv. 

(Signed) ‘ BRIESEN A: SCHRENK. 

OvS/FEW. 

Enclosures. 


80 


Counsel for the plaintiff admitted that the Alien Property 
Custodian on December S, 1018 secured possession of eertifi- 
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cate 134 for 13,490 shares of the Locomotive Superheater Com¬ 
pany stock issu^ to Schmid’sche Heissdampf Gessellschaft, and 
standing in the name of the Schniid’sche Heissdampf Gesellschaft 
and formerly in the hands of the British Public Trustee. 

The following document was offered in evidence by the defend¬ 
ants and admitted by the Court over the exception of the plaintiff 
as to relevancy. There was no objection as to authenticity. 

81 '‘New York Office, December 7, 1918. 

“Received from the Alien Property Custodian New York Office, 
stock certificate No. 134 for 13.490 shares of the Locomotive Super¬ 
heater Company issued in the name of Schmidt’sche Heissdampf 
Gesellschaft, m. b. H. 

(Signed) JOHN J. FITZGERALD, 

Attorneij for Locomotive Superheater Company. " 

82 The following document with a blank .«pace for the at¬ 
torney's name was ofiered in evidence hv tlie plaintiffs and was 

excluded pui*suant to the objection of the defendants. Later the 
name of John Wilson Brown 3rd was inserted in the blank and 
the document was again offered in evidence by the plaintiffs and 
was again excluded after objection by the defendants and with the 
exception of the plaintiffs. 


83 Assent to the Allowance of ( Iaim and Consent to Decree under 
Section ft of the ^'Trading with the Enemy Act/' 


The undersigned. Schmidt sehe Heissdampf Gesellschaft m. h. H., 
of Cas.‘^l-Wilhelmsh(ihe, Germanv, which was determined hv the 


Alien Property (’ustodian to he an enemv and the owner of certain 
money or other ju’operty held by the Aliiai Property Custodian or 
by the treasurer of the IJiited States which consisted at the time of 
seizure by the Alien Pro])erty (^i.'^todian amongst other things of 
12,825 shares of capital stock of Locomotive Su])erh(‘ater Company, 
a corporation of the State of Delaware, entered on the hooks of the 
said Locomotive Superheater Company in the name of Briesen A 
Schrenk, and money being dividends paid thereon (which 12,825 
shares and money being dividends paid thereon are herein after 
referred to as the “said f)roperty”). does hereby assent to the allow¬ 
ance of a claim filed against said property under the provisioUs of 
Section 9 of the “Trading with the Enemy Act” by Fritz von 
Briesen, Hans von Briesen and Otto von Schrenk for commission 
payable from said property for the claimants’ sendees as trustees of 
said property prior to the delivery f)f said jiroperty to the Alien 
Property Custodian, which said commi.«sions amount to the total sum 
of $135,137.64 with intere.st from the 18th day of October, 1918, and 
the undersigned does hereby agree that an order may be made by the 
Attorney General exercising the authority of the President for the 
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payment, conveyance, transfer and assignment or delivery to such 
claimants of such money or other property so held by the Alien 
Property Custodian, or by the Treasurer of the United States, or 
of the interest therein to which the Attorney General exercising the 
power and authority of the President, shall determine said claim¬ 
ants are entitled; subject to the previous consent of Jak. Robert 
Sigg-Fehr, Gottfried Rudolph Baumann-Kienast and Ed- 
84 mund Gams of Zurich, Switzerland mentioned in the last 
paragraph of this document: 


And whereas the undersigned is advised that subsequent and pur¬ 
suant to the filing of said claim a suit has been instituted by Fritz 
von Briesen, Hans von Briesen and Otto von Schrcnk in the Supreme 
Court of the District of Colunibia to obtain a decree against Thomas 
W. Miller, as Alien Property Custodian and or the Treasurer of the 
United States whereby said defendants shall he adjudged, ordered 
and decreed to pay over to these plaintiffs the above said commissions. 

Now, therefore, the undersigned does hen'by nominate, consti¬ 
tute and appoint .John Wilson Brown Ill its attorney with authority 
to appear for the undersigned in case the undersigned is made ])arty 
defendant in such suit and to tile answer for the undersigned to the 
bill of complaint in said case and to assiMit for and on behalf of the 
undersigned to the entry of any such decree as said court may render 
in the premises; 

And the undersigned further relates that it has no longer any 
right, title or interest in the abovesaid ])roperty. hut that all of the 
right, title and interest in and to the abovesaid property which the 
undersigned formerly had was conveyed on the Stli djiy of November. 
1916, to said trustees for .Jak. Robert Sigg-Fehr. Gottfried Rudolph 
Baumann-Kienast and Edmuml Chuns of Zurich, Switzerland. 


SCHMIDT'SCHE IIEISSOAMIM*' GESELl 
SCHAFT M. B. H.. 

(Signed) Bv SIMON HOFFMANN. 

‘ h^RANZ RENTZSCH, 


Subscribed and sworn to before me this — dav of-, 1922. 

• 7 


85 German Empire, 

State of Saxony, 88: 

Consulate of the United States of America at Leipzig. 

On this 11th day of December, 1922, before me personally came 
Simon Hoffmann and Franz Rentzsch, to me known, who. being 
by me duly sworn, did depose and say, that they reside in Cas.sel- 
Wilhelmshohe, that they are managers of the corporation described 
in and which executed the foregoing instrument; that they signed 
their name- thereto in such capacity, that they are authorized to 
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legally represent the said corporation and that the said corporation 
has no seal. 

(Seal of the American Consulate, Leipzig, Germany.) 

(Signed) HERNANDO DE SOTO, 

Consul of the United States of 
America at Leipzig, Germany. 

Fee Stamp (Dec. 11, 1922) $2. 

Fee No. 3728. 

86 The above statement of evidence is hereby consented to 

and approved. 

JOHN WILSON BROWN III, 

Attorney for the Plaintiffs. 
DEAN HILL STANLEY, 

Of Counsel for Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as 
Treasurer of the United States. 


This is the substance of all tlie evidence and testimony at the 
said hearing. 

JENNINGS BAILEY, 

Justice. 


87 [Endorsed:] Equity. #40190. In the Supreme Court 
of the District of Columbia. Fritz v. Briesen, Hans v. Briesen, 
Otto v. Schrenk, Plaintift's, vs. A Certain Fund. Thomas W. Miller, as 
Alien Property Custodian, et al., Defendants. Statement of Evi¬ 
dence. The Clerk: Please tile, Nippert A: Brown, John Wilson 
Brown III, Plaintiffs’ Attvs. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4101. Fritz von Briesen et al., appellants, vs. A Certain Fund, 
Thomas W. Miller, &c.. et al. Court of Appeals, District of Columbia. 
Filed Jan. 14, 1924. Henry W. Hodges, clerk. 
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JANUAEY TEEM, 1924. 


No. 4101. 


FRITZ VON BRIESEN ET AL., Appellants, 

vs. 

A CERTAIN FUND, THOMAS W. MILLER, Etc., Et al. 


PLAINTIFFS^ BEIEF. 


Statement of Facts. 

The bill (R., 2) brought by plaintiffs, appellants, sets 
forth that they were trustees of certain property; that their 
trust was terminated by surrender of such property to the 
Alien Property Custodian; that the Custodian did not allow 
the deduction of their commissions as trustees. The bill 
seeks these commissions under Section 9 of the Trading with 
the Enemy Act. 
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The answer of the custodian (R., 8 seq.) denied all in¬ 
formation or belief respecting plaintiffs’ claims, but ad¬ 
mitted that the certain property in question was in his pos¬ 
session as property of Schmidtsche Heissdampf Gesellschaft, 
an enemy (hereinafter called Schmidt Company). The 
answer further stated that said property was subject of suit 
on a claim of ownership brought by Jak. Robert Sigg-Fehr, 
Gottfried Rudolph Bauman-Kienast, and Edmund Gams 
(hereinafter called the Three Swiss), and should plaintifts 
herein establish any right to recover the court must deter¬ 
mine the order of preference as between this suit and that of 
the Three Swiss. 

The Three Swiss were joined as parties to this suit (R., 
11, cap. 18) and filed answer (R., 12, cap. 19 seq.) alleging 
their ownership of the property involved was by purchase 
from the German Company on November 8, 1916. This 
answer admits all the substantial allegations of plaintiffs’, 
bill and consents that the court determine the amount of 
compensation to which the plaintiffs are entitled for the serv¬ 
ices as trustees, to be paid out of such property. 

Plaintiffs secured from the German company, as whose 
the Custodian has seized said property, an assent to decree 
(R., 49, cap. 83) as prayed in this suit and tendered same 
at trial of this case, but the court excluded same, exception 
taken, and error assigned (R., 16, cap. 26). 

At the trial of this case plaintiffs showed that the agree¬ 
ments establishing the trust were with the Schmidt Company 
(Plaintiffs’ Exhibit B-R 19), and also with the Three Swiss 
(Plaintiffs’ Exhibit K). These agreements, more particu¬ 
larly mentioned hereafter, were from Schmidt Company 
and/or the Three Swiss on the one part and on the other 
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part these plaintiffs, “Briesen & Knauth,^* “Briesen & 
Schrenk,’' and Arthur von Briesen. The firm “Briesen & 
Knauth,” upon the death of Mr. Knauth, in December, 
1915 (R., 33, cap. 58), became styled “Briesen & Schrenk,” 
with plaintiffs and Arthur von Briesen continuing as sole 
partners. In May, 1920, Mr. Arthur von Briesen died, where¬ 
after the plaintiffs herein became sole partners of “Briesen 
& Schrenk” (R., 33, cap. 58). All the work connected with 
the trust arrangement was performed by the plaintiffs herein 
(R., 33, cap. 58; R., 18, cap. 31). 

The plaintiffs are all native-born citizens of the United 
States, residing in the city of New York, attorneys-at-law, 
practicing in New York City (R., 18, 19, cap. 31, 32). 

About 1911 the Schmidt Company organized the Loco¬ 
motive Superheater Company, a corporation of Delaware, 
doing business at No. 30 Church Street, New York City, New 
York (hereinafter called Superheater Company) and ar¬ 
ranged the plaintiff Otto von Schrenk be director and secre¬ 
tary of the Superheater Company and Fritz von Briesen di¬ 
rector and assistant secretary thereof (R., 43, cap. 73). 
Shortly thereafter (R., 43, cap. 73) an agreement was en¬ 
tered into between plaintiffs’ firm and members thereof, act¬ 
ing jointly and severally, and Schmidt Company, wherein 
plaintiffs’ firm and members are denoted “Trustees” and 
Schmidt Company is denoted “Beneficiary.” The trustees 
were to hold six hundred fifty shares of stock of the Super¬ 
heater Company and perform certain duties in respect thereto 
(R., 19, Plaintiffs’ Exhibit B). Plaintiffs’ firm and plain¬ 
tiffs acted under this agreement (R., 20, cap. 36). In July, 
1913, the president and board of directors of Schmidt Com¬ 
pany stated to Mr. von Schrenk, plaintiff, that, having no 
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director in America, they would have to rely on plaintiffs to 
look after their interests in connection with Superheater 
stock, requested that members of plaintiffs’ firm continually 
watch the Superheater Company, that plaintiffs take such 
action as they could to protect ihese interests, and that prob¬ 
ably further stock would be transferred to them as trustees 
(R., 24, cap. 43). Between September, 1914, and January, 
1916, the Schmidt Company directed the Superheater Com¬ 
pany, by letter, to transfer 12,775 of its shares to Messrs. 
Briesen & Schrenk and, by letter, requested Messrs. Briesen 
& Schrenk to ^‘accept the trusteeship for these shares.” 
(Plaintiffs’ Exhibits C, D, F, H, R., 21, 22.) 

The Superheater Company, pursuant to resolution of its 
board (R., 45-48), issued new certificates for these 12,775 
shares to Briesen & Schrenk and the old certificate in name 
of Schmidt Company was canceled (R., 37, cap. 64). The 
old certificate No. 134 was not surrendered (R., 37, cap. 64). 
The board understood that old certificate No. 134 was in Eng¬ 
land and not available to Schmidt Company for surrender 
(R., 45, cap. 76). The old certificate is not outstanding, but 
was delivered to Alien Property Custodian on December 8, 
1918, by British Public Trustee. 

The resolutions of the board directed the issue to Briesen 
& Schrenk with proviso that the certificates be deposited with 
Commercial Trust Company of New Jersey with blank as¬ 
signment to be available to Superheater Company “in case 
certificate 134 should ♦ ♦ ♦ be presented and legal 

claim for its cancellation and reissue made” (R., 48, cap. 
78). Dividends on these shares were paid by Superheater 
Company to Briesen & Schrenk, subject to a deposit to re¬ 
stricted order of plaintiffs and Superheater Company. 
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Thereafter, in November, 1916, plaintiffs were informed 
that Schmidt Company had sold said stock to the Three 
Swiss (bill and answers). 

On November 8, 1916, an agreement was entered into be¬ 
tween plaintiffs’ firm and plaintiffs and Three Swiss ap¬ 
pointing “Briesen & Schrenk trustees” for the Three Swiss 
(Plaintiffs’ Exhibit K, R., 23). The agreement provided 
that Briesen & Schrenk remain recorded as owners of the 
stock, should attend all general meetings of Superheater Com¬ 
pany, and vote according to fair judgment unless instructed. 
The agreement also contained proviso against right of cestuis 
to instruct transfer until proof of payment of full purchase 
price to Schmidt Company was produced to trustees. 

The plaintiff acted also under this contract (R., 24, cap. 
43). 

After outbreak of war between the United States and 
Germany plaintiffs reported the substance of the above facts 
to the Alien Property Custodian and that plaintiffs had on 
deposit as proceeds of dividends $489,000 Liberty bonds and 
$36,710.61 cash (R., 29). The Custodian determined the 
stock and dividends to be held for the Schmidt Company, 
an enemy. The Custodian, on October 22, 1918, demanded 
the Liberty bonds and cash in a demand addressed jointly to 
Superheater Company and Messrs. Briesen & Schrenk (R., 
31). This demand was complied with and Custodian’s re¬ 
ceipt issued (R., 28). The Alien Property Custodian de¬ 
manded the 12,775 shares of stock by serving a demand on 
Superheater Company that it cancel the certificates of such 
stock upon its books. This was done and new certificates 
of the stock issued to Custodian without demand made on 
plaintiffs (R., 44, cap. 74). 
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From 1914 to 1918 plaintiffs were registered owners of a 
majority of stock of Superheater Company (R., 28, cap. 48). 
Thus plaintiff elected a majority of the board of directors 
(R., 25, Art. 8, By-Laws); might amend the By-Laws at 
will (R., 27, Art. 45); might remove any director with or 
without cause, together with concurrence of 3,775 shares 
(R., 25, Art. 22). During this period, the stock paid in¬ 
creasing dividends, and in 1918 it paid 40 per cent (R., 33, 
cap. 51). At close of year 1917 and beginning of 1918 the 
stock sold from $310 per share to $340 per share. The aver¬ 
age price of the stock from 1916 to July, 1918, was, conserva¬ 
tively, $300 per share (R., 33, cap. 57). One of the plain¬ 
tiffs purchased some shares through a curb broker in 1916 
and paid $320 per share. The Three Swiss agreed to pay 
$200 per share for $12,825 shares in November, 1916. The 
Alien Property Custodian sold these shares to the Director 
General of Railroads Januaiy 21, 1919, for $200 a share, 
and the Director General sold same on January 10, 1921, 
to Superheater Company for $248 per share (R., 32, cap. 56). 

At time of demand of this property by Alien Property 
Custodian plaintiffs demanded their commissions as trustees 
and were refused (R., 33, cap. 58). Plaintiffs never reeeived 
anything for their services as trustees (R., 33, cap. 58). 
Plaintiffs were allowed to retain from the property in question 
only the sum of $20,739.84 for disbursements and legal 
services in connection with the property for collecting divi¬ 
dends, preparing ta.\ reports, and general legal ser\'ices (R., 
44, cap. 73). From this sum plaintiffs paid the income- 
tax experts and an outside firm of attorneys to advise them¬ 
selves, as trustees, and paid sundry other disbursements 
(R., 43, cap. 72). The larger portion, however, was paid 
to plaintifiFs as attorneys. 
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Plaintiff had no express agreement concerning commis¬ 
sions or fees as trustees (R., 36, cap. 62, 63). 

Plaintiffs relied (R., 36, cap. 63) on Section 3320, N. Y. 
Code of Civil Procedure, afterwards N. Y. Civil Practice Act, 
Sec. 1548. This act provided (R., 34-35) compensations of 
“trustees of an expressed trust.^^ 

As so computed the plaintiffs ask their commissions de¬ 
creed from the proceeds of the trust property now held by 
the Alien Property Custodian. 

The Issue. 

The M.vin Issue is Whether Plaintiffs Were Entitled 
TO Their Commission if the Cestui, Instead of the 
Alien Property Custodian, Had Terminated the 
Trust. 

The issue, as shown in the opinion of the court below, is 
whether plaintiffs have established a trust in this property 
as against the original cestuls within the purview of the 
pertinent New York statute. If we have done that, plain¬ 
tiffs should recover; if not, plaintiffs cannot recover. 

The record (including the assent of the Schmidt Company 
ruled out below) shows both the Three Swiss and the Schmidt 
Company recognize the trust and the liability of the property 
for these commissions. 

By the accidence of the seizure by Custodian, such assents 
are rendered not conclusive, in our opponent’s view, as 
against the Custodian, and we are put to the extraordinary 
and difficult task of proving the existence and extent of a 
trust with not only the testimony, but the very assents and 
admissions of the cestuis ruled out as of no weight. But, 
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while perhaps not binding on the Custodian, these assents 
should be given evidential weight. Either the Three Swiss 
or the Germans will ultimately be entitled to this property 
(except in the remote contingency that it should be declared 
to still belong to the Schmidt Company and if, also, at some 
future time Congress should confiscate the German prop¬ 
erty) and thus have a present active interest in maintaining 
this property unimpaired. Except for the seizure by the 
Custodian these assents would certainly have been finally 
conclusive. 

In this suit, evidence of the establishment of the trust 
should be weighed as of the day before seizure by the Cus¬ 
todian. The Custodian may be a new party in interest, 
against whom the answers of the enemies may not be bind¬ 
ing, but the Custodian is certainly in no better position in 
defending this suit than would be a trustee in bankruptcy of 
the cestuis w’ho 

‘‘takes the property of the bankrupt charged with all 
the valid equities and liens existing prior to the 
adjudication and in the same plight and condition 
the bankrupt himself held it, and subject to all the 
equities impressed upon it in the hands of the bank¬ 
rupt,” 

Thompson vs. Fairbanks, 196 U. S., 516. 

In re MacDougall, 175 Federal, 409. 

Now, if these plaintiffs have shown such facts as would 
w’arrant decree for commissions out of the trust property as 
against the Schmidt Company and the Three Swiss, then the 
court must find that they have also offered evidence sufficient 
as against the Alien Property Custodian. 
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The provision of Section 9 of the Trading with the Enemy 
Act 

“that any person not an enemy or ally of enemy 
claiming any interest, right or title in any money or 
other property which may have been conveyed 
* ^ to the Alien Property Custodian ♦ ♦ • 

may institute a suit * * * to establish the inter¬ 

est, title or debt so claimed’* 

has been construed by the Supreme Court to 

“distinctly reserve to any claimant who is neither an 
enemy or an ally of enemy, a right to assert and es¬ 
tablish his claim by a suit in equity unembarrassed 
by the precedent executive determination.” 

Stoehr vs. Garvan, 255 U. S., 239. 

Kohn vs. Garvan, 263 Fed., 909. 

To find plaintiff would have been entitled to recover 
against Schmidt Company and Three Swiss, but not against 
the Custodian standing in their shoes, would not accord with 

“if persons not alien enemies ♦ ♦ ♦ were given 

no means to protect their interests ♦ ♦ * the 

seizure would be unconstitutional as without due pro¬ 
cess of law; but they are given such remedies under 
Section 9.” 

Garvan vs. $25,000 Bonds, 265 Fed,, 477. 

In the case before the court the plaintiffs had a vested 
interest in the seized property for payment of their commis¬ 
sions as against the Schmidt Company and the Three Swiss, 
and the seizure by the Custodian deprived plaintiffs , of this 
vested right, but the Trading with the Enemy Act substi¬ 
tuted the then existing rights against the Schmidt Company 
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and the Three Swiss by a right against the property in the 
hands of the Custodian under Section 9 of the Trading with 
the Enemy Act, whereunder this suit is brought. 

The seizure by Custodian, while effective to sequester thb 
property, did not affect or alter any right of an American 
citizen therein when advanced under Section 9 of the Trad¬ 
ing with the Enemy Act. 

The Trustees Were, as Between Themselves and 
Schmidt Company and the Three Sw’iss, Created 
Trustees of 12,775 Shares of the Capital Stock of 
Locomotive Superheater Company. 

The contract between plaintiffs and the Three Swiss creat¬ 
ing plaintiffs such trustees speaks for itself (R., 23). Plain¬ 
tiffs were to hold the stock and participate in all general 
meetings of the Locomotive Superheater Company and to 
vote at plaintiffs’ fair judgment in the absence of instruc¬ 
tions. The trust created by Schmidt Company is founded 
upon a certain limited express agreement (Plaintiffs’ Ex¬ 
hibit “B”), but derives its main source and full force and 
effect from a later verbal extension (R., 24) between plain¬ 
tiffs and Schmidt Company in July, 1913, whereby plain¬ 
tiffs were requested to become fully responsible for the pro¬ 
tection of the Schmidt interests, and this uncontroverted 
verbal agreement is further attested by action of Schmidt 
Company under it, as shown in Plaintiffs’ Exhibits C, D, F, 
and H. 

Whether the source of plaintiffs’ rights lie only under 
agreements with Schmidt Company or both with it and with 
the Three Swiss will ultimately be determined when it is 
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judicially decided whether the sale from the Schmidt Com¬ 
pany to Three Swiss is valid under the laws of the United 
States. But what that determination may be is of no present 
moment, since the plaintiffs derive their rights from both 
possible competent sources. 

Under these agreements, plaintiffs became record owners 
of the 12,775 shares on the books of the Locomotive Super¬ 
heater Company, and the agreements and trust relations were 
fully recognized by Superheater Company in-its recognition 
of the rights of the plaintiffs to vote this stock and in all 
other respects to act as trustees for the stock recorded in 
their name. 

Under these trust agreements, plaintiffs attended stock¬ 
holders’ meetings and voted for the directors. Plaintiffs re¬ 
ceived the dividends (R., 25). Plaintiffs were all actively 
engaged under the trust agreement and never a week passed 
but the plaintiffs had conferences, attended in the office of 
the company and had correspondence, and in various ways 
took care of the duties conferred upon them as trustees (R., 
33). One of the plaintiffs acted as secretary of the Loco¬ 
motive Superheater Company and also as director ; another 
was assistant secretary and, likewise, director. 

Examination of the By-Laws of the Locomotive Super¬ 
heater Company shows how fully plaintiffs were in control 
of the affairs of that company. Plaintiffs w’ere registered 
owners of a majority of its stock (R., 28). Thus plaintiffs 
elected a majority of the board of directors (R., 25). Plain¬ 
tiffs might amend the By-Laws at wdll (R., 27); obtaining 
concurrence of 3,777 shares, might remove any director with 
or without cause (R., 23). 
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During this contxol of plaintiiTs the stock paid increasing 
dividends up to forty per cent (40%) in 1918. 

Irrespective of the question of what labor plaintiffs applied 
te their management of this company, the full resporunbUity 
is clear, and that this entire company rested in plaintiffs’ 
hands, so that an exercise or a neglect to exercise judgment 
might have, on the one hand, ruined the company or, on the 
other hand, increased its success. How that responsibility 
was exercised can be judged from the results as shown by the 
dividends of the company. 

In view of the above and of the whole record in this case, 
there cannot be a doubt but that neither the plaintiffs nor 
the Schmidt Company (nor the trustees) nor Locomotive 
Superheater Company were in position to in any vray deny 
the rights and liabilities of plaintiffs as trustees of this 
majority stock. By the agreements between these parties 
and the action taken in pursuance thereof, whereby the plain¬ 
tiffs devoted greatly of their time and skill in the manage¬ 
ment nf the company, could the Schmidt Company or the 
Three Swiss have had the face to contend in any court that 
thcBB agreements and actions thereunder had not constituted 
the plaintiffs’ trustees. 

Plaintiffs Were Trustees of an Express Trust Within 
THE Purview of Section 3320 of the Code of Civil 
Procedure of New York and Section 1548 of the 
Civil Practice Act of New York. 

Since plaintiffs were trustees of the property, plaintiffs 
were entitled to fair and reasonable commissions which, in 
the absence of agreement, must be fixed by a court. But the 
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actB of New York fix the commissions of trustees ^*of an ex¬ 
pressed trust.” The purpose of applying the statutes of New 
York to the present situation is only to make definite plain¬ 
tiffs’ claim which, in the absence of such definite provision, 
would have had to have been assessed and fixed. 

It does not go to the essence of the case whether plain¬ 
tiffs’ claims are fixed and definite under such statute. If 
plaintiffs’ claims for commissions had required assessment 
by the court, it would not have barred the right of these 
plaintiffs to recover in these proceedings, as was decided by 
this court in the case of Rockwood vs. Miller (290 Fed., 341), 
in which this court held as follows: 

‘Tn their bill the plaintiffs, who are attorneys, al¬ 
lege that they were employed by the above firm 
(Stollwerck Aktiengesellschaft) to represent that firm 
in certain pending litigation; that valuable services 
were rendered under the contract and that there is 
reasonably and justly due therefor the sum of $7,500. 
The sole question, therefore, is whether under the 
provisions of the act in question the suit is maintain¬ 
able. ♦ * * Litigation of a remedial character, 

such as this, should not be so strictly construed as to 
defeat its evident purpose. The plaintiffs in this case 
are American citizens and under the averments of 
their bill, performed valuable services for w'hich they 
have not been compensated. Had they been promised 
a specific sum, there would be no question as to their 
right to maintain this action. To deny them such a 
right because it will be necessary to determine the 
value of their services would be to place form before 
substance, which a court of equity should not do. 

^Tt is suggested by counsel for the defendants that 
because the President, upon application to him, may 
direct the payment of a claim asserted under Section 
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9, Congress could not have intended to bring within 
the scope of that section any but liquidated claims. 
Evidently, it was the intention of Congress, through 
this provision, to provide a summary means for dis¬ 
posing of all claims as to which there might be no 
substantial controversy, whether liquidated or un¬ 
liquidated. * * 

But plaintiffs’ claim docs follow under such New York stat¬ 
ute and is fixed thereby. 

The identical provisions of Section 3320 of the Code of 
Civil Procedure and Section 1548 of the Civil Practice Act 
of the State of New York (R., 34-35) provides 

“except as otherwise prescribed in regard to a testa¬ 
mentary trustee, a trustee of an expressed trust is en¬ 
titled, etc.” 

In the case of Kokusai vs. Argos (280 Fed., 700) the Cir¬ 
cuit Court of Appeals (Second Circuit) had to rule upon the 
term “trustee of an express trust” as used in the Code of 
Civil Procedure of New York. In this case it was stated that 
the statute did not define the phrase “express trust.” The 
case f urther holds 

“it merely uses, with a somewhat unusual context, 
old terms of the law. An express trust is no more than 
one raised and created by the acts of the parties as 
distinguished from an implied or resulting trust and 
this description has not been doubted since Cook vs. 
Fountain (3 Swans., 586), decided in 1672.” 

In view of the fact that the court below cited the case of 
Miami Valley Gas & Fuel Company vs. Mills (157 Appellate 
Div. N. Y., 542) to the efifect that active duties were con- 


templated within the purview of the New York statute, we 
set forth our view of that case, together with other New 
York authorities bearing on such a construction of this stat¬ 
ute. At the same time we submit that active duties have 
been proven in the execution of this trust and were com¬ 
mented on by the court below in its opinion (R., 14, last 
paragraph). 

In the first place, the facts in the Miami case were en¬ 
tirely different from those of this case. The mortgage under 
which the claim for commission was made in the Miami 
case contained an express stipulation amounting to a con¬ 
tract between plaintiff and defendant that 

“The trustee shall be entitled to and shall have just 
compensation for all services he may render in con¬ 
nection with the trust to be paid by the first party out 
of the estate.” 

The court accordingly held (see page 549): 

“This provision left it to judicial determination 
* * * as to what in view of the ser\’ices rendered 

by the trustee would be a just compensation and it 
was not competent for the legislature ♦ ♦ ♦ to 

step in and alter the contract between the parties by 
arbitrarily fixing a compensation to be estimated, 
not upon the value of the services performed, but upon 
the value of the cash and securities passing through 
the hands of the trustee.” 

In the second place, it was held in the Miami case that 
this section of the New York Code does not apply to a holder 
of a mere passive trust “such as that which defendant held.” 

Reference is further made to the case of Matter of Moffat, 
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24 Hun., 325, in which the court, after setting forth the 
terms of the section of the Code now under discussion, 
stated: 

‘‘A trustee is granted commissions as compensation 
for the discharge of the duties imposed upon him 
by the trust involving responsibility, care and often 
the exercise of judgment which depends upon many 
things resulting from thought and investigation and 
the commissions are computed upon the entire fund 
held in trust of whatever the property consists.” 

This last-named case was cited with approval in the later 
case of Matter of Notmen, 103 App. Div., 520, 522, and 
again in People vs. Brooklyn Bank, G4 Misc., 538, page 547. 

Under the direction of the New York st.vtutes these 
TRUSTEES ARE ENTITLED TO COMMISSIONS UPON 12,775 SHARES 
OF THE CAPITAL STOCK OF LOCOMOTIVE SUPERHEATER COM¬ 
PANY (in THE VALUE OF $300 PER SHARE) .VS THE PRINCIPAL 
SUM AND $653,088 AS THE INCOME THEREON. ThAT IS A 
COMMISSION OF $45,045 TO EACH PLAINTIFF. 

Reference to the New York statute (R., 34) will show if the 

“value of the principal of the trust estate or fund 
equals or exceeds $100,000, each trustee is entitled to 
the full commission on principal, and on income for 
each year, to which a sole trustee is entitled, unless 
the trustees are more than three, in which case three 
full commissions at the rates aforesaid must be ap¬ 
portioned between or among them.” 

Thus each of the plaintiffs is entitled to a full commission. 

The principal of this trust consisted of 12,775 shares of 
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stock, which was testified as being worth more than $300 
per share. The value of the principal is, therefore, $3,832,- 
500. Under the statute (R., 34), the commission is: 


5 per cent of the first $1,000 or. $50 

per cent of the next $10,000 or. 260 

1 per cent of the remaining balance ($3,821,500) or 38,215 

Total commissions on principal. $38,515 


The commissions on the annual income are fixed by the 
statute at like rates. 

The income received by the trustees was (R., 32) $653,000. 
As the record does not show the apportionment of this in¬ 
come, plaintiffs neglect the higher rate of commission fixed 
on the first $11,000 received per annum and merely claim 
the minimum commission, which applies irrespective of the 
apportionment of income between years. The minimum 
commission at one per cent thus amounts to a further 
$6,530. 

Thus the total commission on principal and income 
amounts to the total of $45,045. One such commission is 
payable to each trustee. 

The value of $300 per share taken above as the value of 
the Superheater Company stock is supported by the testi¬ 
mony appearing on pages 32 and 33 of the record. 

The sale by the German concern to the neutral, being a 
sale forced by conditions and under clouded title (evident 
from other litigation now pending in this court), is no 
criterion of the value of the stock on a fair market. Nor is 
the sale by Custodian to Director General of Railroads, 
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which was at private sale and virtually a sale to the United 
States, or an expropriation of property to the public use, 
in return for a compensation fixed by the Government 
officials. Then, too, it is in the evidence that the Director 
General of Railroads resold the stock at a 25 per cent profit 
to the issuing company. 


The Errors. 

We can most concisely convey to this court the plaintiffs’ 
idea of the substantial errors of the court below by com¬ 
ments on the opinion of that court. 

The opinion (R., 14) finds: 

‘^the contract between the parties shows on its face 
that it did not create a trust within the meaning of 
the New York statute; that statute contemplates a 
trust under which the trustee assumes responsibility 
for the active care and management of the trust 
property.” 

Further, the opinion states: 

“active services were testified to, but they should 
be attributed to the duties imposed on two of the 
New York firm by the office of directors which they 
held and for which they were paid by the other 
parties to the contract.” 

There is not a single fragment of evidence in the record 
to sustain the court’s conclusion that the two plaintiffs re¬ 
ceived a single cent from any of the other parties to the con¬ 
tract, directly or indirectly. 

The opinion states, relative the written trust agreement. 
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‘Vhere the trustee was merely to act on orders, ex¬ 
cept in the one respect; that is to say, if it received no 
instructions as to how to vote, it might follow its 
own fair judgment.” 

That is true under the formally executed trust agreements 
in evidence, but entirely neglects the extensions of the trust 
agreement by parole, which extensions stand in the record 
uncontroverted (R., 24), whereby plaintiffs were requested 
to consider themselves as being relied upon to properly look 
after the Schmidt Company’s interest in the Locomotive 
Superheater Company and Plaintiffs’ Exhibits C, D, F, and 
H show further extensions of the trust agreements. 

“A valid trust may be created and proved by 
parole.” 

In re MacDougall, 175 Fed., 409 (District 
Court, Northern District N. Y.). 

Townsend vs. Vanderwerker, 160 U. S., 171. 

Hirsch vs. Auer, 146 N. Y., 13. 

The opinion further states: 

‘Uo hold that the plaintiffs are not entitled to com¬ 
missions under the statute is not to say that they 
may not be entitled to some compensation.” 

W^e respectfully suggest that, in that view of the case, we 
cannot understand why the court below did not fix and 
award a compensation so that the appellants might have con¬ 
veyed a clear issue to this court as to whether their compensa¬ 
tion as awarded was in full of their right of recovery or 
whether their right of recovery was fixed under the terms of 
the New York statute. 

The opinion further states: 
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seems clear that the plaintiffs, as individuals, are 
not the real parties in interest, but should sue as sur¬ 
viving members of the firm of Briesen & Schrenk.” 

To this we respectfully suggest that this change, if proper, 
could have been made at the direction of the court below by a 
slight amendment in the caption of the bill. So we consider 
it unnecessary to further comment on this ground of denial 
of relief. 

The court below, in its opinion, summarized the issue in 
this case by the following: 

“Suppose that the other parties to the contract, for 
reasons satisfactory to themselves, wished the services 
of a different trustee. It would cost the above amount 
to make the change. * * ♦ It hardly can be 

thought that they would expect to be forced into such 
an arrangement by a firm which stood in the relation 
toward them occupied by Briesen & Schrenk.’^ 

It is precisely plaintiffs^ case that it would have cost the 
other parties to the contract the amount of commissions 
claimed to meike change of trustees. The whole of plaintiffs^ 
testimony in the case was directed to prove that this was so. 
The court swept the whole testimony aside with the sugges¬ 
tion that it can hardly be thought that Briesen & Schrenk 
would force the other parties to the contract to stand by the 
contract. If it is relevant what these other parties to the 
contract might have thought as to whether Briesen & Schrenk 
would stand upon their strict legal rights, we would suggest 
that the court entirely overlooked the fact that these other 
parties to the contract have freely assented to Briesen & 
Schrenk obtaining compensation as claimed. We would 


further suggest that the Trading with the Enemy Act and 
the remedies provided by it force these plaintiffs to claim 
only that to which, in strict law, they are entitled. Since 
the court suggests that the plaintiffs’ strict legal rights give 
them too great a sum, we state that plaintiffs are perhaps 
limited by being restricted to their strict legal rights. If an 
amicable settlement of these commissions were possible be¬ 
tween the original parties to the contract, it is entirely pos¬ 
sible that the commissions of the plaintiffs would have been 
set at an amount in excess of the statutory commissions. The 
sum of $135,000 as commissions is indeed a large sum, but 
for the serv'ice involved smalL The work and responsibility 
of the three plaintiffs in the trust extended over a period of 
more than seven years, so that the annual compensation to 
each of the plaintiffs for his services was the sum of slightly 
over $6,000. The value of the property in trust was over 
$4,500,000, and the annual dividends on the property in 
trust ran as high as forty per cent (40%) per annum. We 
submit that a person creating the trust in property of such 
amount who undertook to appoint as trustees men who 
could afford to give so largely of their services at less than 
$6,000 per year would be “penny wise and pound foolish.” 
In addition, the annual yield on the trust property in the 
hands of competent trustees would have needed only a slight 
diminishment, due to incompetency, to have, in a single 
year, more than absorbed the total commissions of these 
trustees. 
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The Matters Brought Out by Defendants on Cross- 
examination are Irreleyant* 

Defendants’ cross-examination either failed to bring out 
what was desired or was directed at the following irrelevant 
points: 

1. That there was no agreement between trustees and their 
cestuis as to commissions or fees. 

2. That the old corticate No. 134 was outstanding at the 
time the Superheater Company canceled same and reissued 
new certificates to plaintiffs as trustees and that, in view of 
this, plaintiffs were forced by the company to deposit the 
new certificates and dividends paid them in a special deposit 
against the possibility of the old certificate turning up and 
rendering the company liable on it. 

3. That in 1910 the Schmidt Company requested Briesen 
& Schrenk to obtain a loan on the stock held in trust, and 
that Briesen & Schrenk said that thev would trv to do so. 

4. That the trustees paid out of the trust fund as fees and 
expenses $20,739.40, of which the larger part the plain¬ 
tiffs paid themselves for services as attorneys in distinction 
to services as trustees. 

We take up the above points in order. 

(1) It is irrelevant whether there was any agreement or 
not between the trustees and their cestuis, since the New 
York statute provides that if specific compensation is pro¬ 
vided for no other compensation shall be allowed unless the 
trustees renounce. Thus the New York statute applies 



whether or not there had been an agreement. In so far as 
the non-existence of an agreement is material it is in favor 
of the plaintiffs, as indicating they are not attempting to 
merely strictly enforce the provisions of the New York 
statute as against an express agreement, a thing which they 
would have had a right to do under the New York statute 
even if such an agreement had existed. 

(2) It is the unquestioned fact that the certificates of stock 
issued to Briesen & Schrenk were issued with knowledge of 
all parties that the old certificate for the same stock was out¬ 
standing. It was believed by the parties that the same was 
in London and had probably been seized by the British Pub¬ 
lic Trustee. At a later time this assumption proved correct. 

It is the undisputed evidence that at the time of the crea¬ 
tion of the trusteeship the Schmidt Company directed the 
Superheater Company to transfer the shares in question to 
Briesen & Schrenk; that it requested Briesen & Schrenk to 
act as trustees thereof; that the corporation did so transfer 
and did note the old certicates canceled upon its books and 
issue a new certificate to Briesen & Schrenk, and that there¬ 
after Briesen & Schrenk exercised full rights and ownership 
as trustees of such stock with full consent and approval of 
the Superheater Company. 

“A share of stock is intangible, incorporeal prop¬ 
erty. A certificate of stock is not the stock itself, but 
mere evidence.” 

Jellenik vs. Huron Copper Co., 177 U. S.,’l. 

Miller vs. Kaliwerke, 283 Fed., 746. 

It is not relevant whether or not Briesen & Schrenk did 
have valid certificates, but, as a matter of fact, they did, since 
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‘^even an express provision that shares shall be trans¬ 
ferable only upon surrender of the transferror^s cer¬ 
tificate, is construed for the company’s benefit, so that 
a failure to surrender the certificate would be waived 
by registering the transfer.” 

Machen, Modern Law of Corporations, Sec. 

867, 1908 Edition. 

This is “horn-book law” and needs no further authorities. 
But the title to the stock is in no way connected with the 
possession of certificates. 

“A complete transfer of the title to the stock upon 
the books of the bank, it is not doubted, would have 
effect to vest it in the transferee. ♦ * * The trans¬ 
fer ♦ * * destroys the relation of membership be¬ 
tween the corporation and the old stockholder ♦ ♦ ♦ 
and creates an original relation. * ♦ * This legal 
relation and proprietary interest are quite independent 
of the certificates of ownership.” 

Int. Bank vs. Watertown Bank, 105 U. S., 217. 

It is, of course, true that a bona fide purchaser of certifi¬ 
cates regularly endorsed and regular on their face may ac¬ 
quire rights paramount even to the rights of the true owners 
of shares. Thus, wherever certificates are outstanding, a cor¬ 
poration in issuing new certificates or in transferring and 
canceling on the books, assumes a certain risk. It was this 
risk; against which the corporation protected itself by the 
deposit of stock and dividends in the Commercial Trust Com¬ 
pany of New Jersey by arrangement with Briesen & Schrenk. 
The evident intent and limit of intent was to protect the cor¬ 
poration in such contingency and not to limit the full exer¬ 
cise or recognition of Briesen & Schrenk’s rights as stockhold¬ 
ers. That this was of considerable importance at that time is 


no longer of moment. It appears from the record that no right 
of an outstanding possessor of such certificate has ever been 
asserted against the company, and there is no longer a pos¬ 
sibility thereof. In fact, it appears that, from the time in 
question, no person has treated the old now canceled certifi¬ 
cate as other than it was—waste paper; presumptions were 
correct that the certificate was in the hands of the British 
Public Trustee; that just as the corporation treated it as waste 
paper in issuing new certificates to Briesen & Schrenk, just 
so the Alien Property Custodian treated it as waste paper by 
serving a demand on the company for new certificates in the 
name of the Custodian (R., 44); that thereafter the British 
Public Trustee also regarded the old certificate as waste paper 
and turned it over to the Alien Property Custodian, who in 
tm*n surrendered the certificate to the Locomotive Super¬ 
heater Company for the usual purposes. Since no person 
has placed trust.or confidence in the old certificate since the 
new ones were issued to Briesen & Schrenk, and since this 
fact has become settled by the surrender of the old certificate 
to the company heretofore, it is irrelevant and of no moment 
that such certificate was outstanding at the time the new 
certificates were issued to Briesen & Schrenk or at any later 
time. The transfer vested the titles in Briesen & Schrenk, 
subject to possible divestment upon show of paramount 
rights by a bona fide purchaser for value of the old outstand¬ 
ing certificate. The certificate never appeared in any such 
hands and now cannot. 

(3) We can imagine no possible relevancy to this case in 
the fact that in 1916 Schmidt Company attempted to obtain 
a loan on the stock held in trust for them and requested 
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Briesen & Schrenk to obtain such loan. The request was on 
March 10, 1916, whereas all of the facts upon which the 
plaintiff relies to establish and show the perfection of the 
trust agreements were prior to January 4, 1916. In the 
opinion of the court below it was suggested that the court 
regarded it as possible that the Schmidt Company would 
have undertaken to pay the trust commission as claimed and 
to make the trust agreements if Briesen & Schrenk had been 
able to procure such loan. Since the trust arrangements 
were entirely anterior to this request, we fail to see any pos¬ 
sible basis for such a suggestion or, if there were basis, any 
relevancy. 

V 

(4) The fact that tru.^tees paid over to themselves for 
services as attorneys a great part of some $20,000 from the 
trust property is of slight, if any, relevancy herein. The 
j)ropriety of the payment to plaintiffs, if open to any ques¬ 
tion at all, was endorsed by the court below, but, presuming 
that the plaintiffs were not entitled to pay themselves such 
an amount as attorneys, then, in that event, such deduction 
would have been properly deductible from the gross com¬ 
missions and not in lieu thereof. 

PLAINTIFFS ARE ENTITLED TO INTEREST ON 
THEIR COMMISSIONS FROM DATE OF SURRENDER 
OF PROPERTY. 

Robertson vs. Miller, as Alien Property Custodian, 286 
Fed., 503. 

Respectfully submitted, 

ALFRED K. NIPPERT, 

JOHN WILSON BROWN, III, 

Plaintiffs* Attorneys. 
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Court of Appeals of the District of ColnmUa 

January Term, 1924 

Fritz von Briesen, Hans von Briesen, 
and Otto von Schrenk, appellants, 

V. 

A Certain Fund, Thomas W. Miller, as No. 4101 
Alien Property Custodian, and Frank 
White, as Treasurer of the United States, 
appellees 

BRIEF OR BEHALF OF THOMAS W. MULER, AS AUER 
PROPERTY CUSTODIAR, ARD FRARK WHITE, AS 
TREASURER OF THE URITED STATES 

RATUBE OF THE PROOBBDIROS 

This cause is before this Court upon an appeal 
from a final decree entered in the Supreme Court of 
the District of Columbia, dismissing a bill of com¬ 
plaint filed by the appellants in that Court under 
the terms and provisions of Section 9 of the Trading 
with the Enemy Act as amended. 

THE FACTS 

On the 7th day of August, 1911, an agreement 
was entered into between Arthur von Briesen, 
Antonio Knauth, Fritz von Briesen, Hans von 
Briesen, and Otto von Schrenk, composing the firm 
of Briesen & Knauth, and Schmidt^sche Heissdampf- 
Gesellschaft mit Beschrankter Haftung (hereinafter 

referred to as the German Company), a firm with its 

(i» 



principal place of business at Cassel, Germany. 
(Rec. p. 19.) Under the terms of this agreement 
there were to be allotted to Briesen & Knauth as 
trustees 650 shares of the capital stock of the Loco- 
motive Superheater Company, a Delaware corpora¬ 
tion. This stock was to be held by Briesen & Knauth, 
as trustees for the benefit of the German Company. 
Briesen & Knauth agreed to transfer, pay, and de¬ 
liver over the stock and the dividends thereon in 
such manner as the Company or its trustees might 
direct. They were to vote at every meeting of the 
stockholders in such manner as the German Com¬ 
pany had previously directed in writing, and if so 
required by the German Company were to execute 
such proxies or other documents which were neces¬ 
sary to enable the authorized officer of the Gertnan 
Company to vote at such meetings in place of the 
trustees. 

Briesen & Knauth received from the Locomotive 
Superheater Company a certificate for 650 shares of 
the capital stock of the company and held the same 
in accordance with the agreement of August 7, 1911. 
(Rec. p. 35.) 

Subsequent to 1911 the German Company in¬ 
structed Briesen & Knauth, at certain times, to 
transfer to various persons certain portions of the 
650 shares of stock. This transfer continued until 
December, 1915, when the last part of these 650 
shares was transferred from the name of Briesen 4 
Knauth to persons designated by the German Com¬ 
pany. 


The dealings with the 650 shares of stock have 
only an indirect bearing upon this case. It is 
necessary, however, to keep in mind these preliminary 
facts because they have a bearing upon the principal 
facts of the case. 

On September 10, 1914, Briesen & Knauth received 
a letter from the German Company. (Rec. p. 21.) 
In this letter the German Company stated that for 
certain reasons it desired to transfer to Briesen 4 
Knauth 2,500 shares of the capital stock of the 
Locomotive Superheater Company, which stock the 
German Company then owned. In the letter it was 
stated that this stock was to be held by Briesen and 
Knauth upon the same conditions “as for those 
shares in said company for which you already act for. 
us in this capacity.^^ Appellant asserts that this 
letter referred to the agreement of August 7, 1911, 
under which they had been holding the 660 shares 
heretofore referred to. At the same time the German 
Company wrote to the Locomotive Superheater 
Company (Rec. p. 21), stating to the Company that 
it wished to transfer to Briesen & Knauth 2,500 
shares of its stock and directed the company to 
transfer the stock immediately upon its books. The 
German Company stated in this letter that it was 
not able to return to the Locomotive Superheater 
Company the necessary certificates for transfer but 
that it would return the certificate as soon as possible. 

The certificate referred to in this letter was cer¬ 
tificate No. 134 for 13,490 shares of the Locomotive 
Superheater Company. (Rec. p. 48, the letter of 
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March 2,1916.) At the time the German Company 
directed the Locomotive Superheater Company to 
transfer to Briesen <fe Knauth 2,500 shares out of the 
13,490 shares, certificate Xo. 134 for the 13,490 
shares was in the possession of the British Public 
Trustee (Rec. p. 49 and !)ottom p. 45), and was not 
surrendered to the Company. (Rec. p. 37.) 

Regardless of the fact that the outstanding cer¬ 
tificate was not produced, the Locomotive Super¬ 
heater Company issued a certificate for 2,500 shares 
of its capital stock to Briesen & Knauth giving the 
certificate number 288. In a letter dated October 13, 
1914 (Rec. p. 38) Briesen & Knauth wrote to the 
Locomotive Superheater Company agreeing that 
certificate Xo. 288 for 2,500 shares should be can¬ 
celled in case original certificate No. 134 for 13,490 
shares was presented for transfer. In this same 
letter Briesen & Knauth enclosed certificate No. 288 
with a blank assignment duly signed. The agree¬ 
ment contained in the letter was to remain in force 
until further resolution of the Board of Directors 
authorizing other disposition of the certificates. 

In order that certificate No. 288 might be issued, 
certificate Xo. 134, although outstanding, was can¬ 
celled on the l)ooks of the company, and certificate 
No. 288 for 2,500 shares was issued in the name of 
Briesen & Knauth, and certificate No. 289 for 10,950 
shares was issued in the name of the German Com¬ 
pany. These two certificates were deposited by 
Briesen & Knauth in the Commercial Trust Company 
of New Jersey and the receipt of the Trust Company 
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wafi delivered to the Locomotive Superheater Com¬ 
pany. (Rec» p. 89; letter of October 17, 1914.) 

As to these 2,500 shares of the C€ 4 >ital stock of the 
Locomotive Superheater Company, therefore, Briesen 
& Knauth, almost immediately after the issuance 
of the certificate to them, delivered the certificate 
with a blank assignment executed by them to the 
Locomotive Superheater Company, and very shortly 
thereafter the certificate was, in accordance with a 
resolution of the Board of Directors, deposited with 
the Commercial Trust Company of New Jersey with 
a blank assignment and the receipt of the Commercial 
Trust Company of New Jersey was delivered to the 
Locomotive Superheater Company. 

On January 4, 1916, the German Company wrote 
to the Locomotive Superheater Company requesting 
it to transfer from the German Company's stock¬ 
holders 4,250 shares to Briesen & Schrenk (the firm 
succeeding Briesen & Knauth) under the same cir¬ 
cumstances attending the transfer of the 2,500 shares. 
In order for the Locomotive Superheater Company 
to make such a transfer it was necessary for it to 
cancel certificates No. 288 and No. 289, referred to 
above, and to have issued certificate No. 351 for 
4,250 shares in the name of Briesen & Schrenk, cei> 
tificate No. 353 for 2,500 shares in the name of 
Briesen & Schrenk, and certificate No. 352 for 6,740 
shares in the name of the German Company. The 
original certificate No. 134 for 13,490 shares was not 
at this time nor at any other time surrendered to 
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the company. On March 8, 1916 (Rec. p. 41), 
Briesen & Schrenk wrote to the Commercial Trust 
Company of New Jersey enclosing the three certifi¬ 
cates last referred to, together with blank assign¬ 
ments for certificates No. 351 and No. 353, signed 
by them. On March 9, 1916, the Commercial Trust 
Company of New Jersey receipted for the certificates 
numbered 351, 352, and 353, and stated in the receipt 
that these certificates are to he held in trust for account 
of Ihe Locomotive Superheater Company subject to the 
order of its hoard of directors^ (Rec. p. 42.) 

Here again it must be borne in mind that although 
Briesen & Schrenk had now had issued to them cer¬ 
tificates representing 6,750 shares of the capital stock 
of the Locomotive Superheater Company, they, upon 
the receipt of such certificates, surrendered them to 
the Commercial Trust Company of New Jersey 
which was to hold them subject to the orders of the 
Locomotive Superheater Company or its board of 
directors. 

At some time not clearly indicated by the evi¬ 
dence but probably subsequent to the issuance of 
the certificate for 4,250 shares, the German Com¬ 
pany wrote to the Locomotive Superheater Company 
requesting it to transfer 6,025 shares of its stock to 
Briesen & Schrenk upon the same conditions as be¬ 
fore. Apparently this was done, for on January 4, 
1917, Briesen & Schrenk wrote a letter to the Loco¬ 
motive Superheater Company (Rec. p. 42) in which 
they acknowledged that certificate No. 389 for 6,025 




shares of the capital stock of the company had been 
issued to them and stating that in accordance with 
the agreement made with the board of directors, 
they were returning said certificate accompanied by 
a blank assignment signed by them. It was also 
stated in the letter that they confirmed the agree¬ 
ment that the Locomotive Superheater Company was 
to hold this certificate subject to the further orders 
of the board of directors, and that said certificate 
could be cancelled and another certificate issued in 
the name of the German Company in case the cAig- 
inal certificate No. 134 should at any time be pre¬ 
sented. These 6,025 shares were another portion of 
the original block of 13,490 represented by certifi¬ 
cate No. 134, which had never been surrendered to 
the company. (Rec. p. 37.) 

The circumstances surrounding the issuance by the 
Locomotive Superheater Company of certificates for 
12,775 shares of its capital stock without securing 
for surrender the outstanding certificate appear from 
the cross-examination of Otto von Schrenk, one of 
the witnesses for the plaintiff below. He testified 
as follows (Rec. p. 37): 

In the course of the discussion after the 
meeting of the Board of Directors and afte^ 
conference with another lawyer, Mr. Guy 
Carey, who acted as personal counsel for some 
of the other directors, it was suggested that 
in order to save the directors from any per¬ 
sonal liability the new certificates issued to 
Briesen & Schrenk should be kept in such a 
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way that if at any time in the future the orig¬ 
inal certificate numbered 134 would turn 
up that the new substituted certificates could 
be cancelled, and that these certifiadeSj there¬ 
fore, be placed in a trust company, endorsed by 
Briesen & Schrenk in blank unth the power in 
the Board of Directors to demand the return 
thereof. This arrangement was carried out. 
The three certificates were issued, cme delivered 
to Briesen & Schrenk, one kept by them for a 
few days until the formalities could be com¬ 
plied with, and then endorsed by them in 
blank—or rather they were not endorsed in 
blank but an assignment in blank was at¬ 
tached to the certificates, and these three 
certificates at the various times when they 
were issued were turned over by Briesen & 
Schrenk to the (Commercial Trust ('ompany 
of New Jersey, with a letter authorizing the 
(Commercial Trust Company to turn over 
these certificates, and accompanying blank 
assignments to the Superheater Company 
upon resolution of its Board of Directors. 
This arrangement applied to all the stock 
issued to us under the extension of the agree¬ 
ment of 1911 dated September 10, 1914, Jan¬ 
uary' 4, 1916, and November 16, 1916. [Italics 
ours.] 

To summarize, what had happened was that the 
Locomotive Superheater Company upon instructions 
from the German Company, and in spite of the fact 
that certificate No. 134 for the shares in question was 
outstanding, had issued certificates in the name of 
Briesen & Schrenk representing an aggregate amount 


ot 12,775 shaies o( its capital stodc. These certifi¬ 
cates issued in the name of Briesen & Scfarenk had 
been immediately assigned in blank by them and had 
been placed in the ('ommercial Trust Company of 
New Jersey subject to the order of the Board of 
Directors of the issuing company. 

As to the dividends upon the 12,775 shares of 
stock held as aforesaid, $489,000 was invested in 
Liberty Bonds and placed in a safe deposit box in 
the Mercantile Safe Deposit (’ompany of New Yorit, 
access to the said box being permitted cmly to two 
directors of the Locomotive Superheater Company 
and two members of the firm of Briesen & Schrenk; 
and $36,710.61 remained on deposit in a special 
account kept by Briesen & Schrenk in Bankers Trust 
Company of New York. With reference to the divi¬ 
dends aforesaid the following appears from the min¬ 
utes of the Board of Directors of the Locomotive 
Superheater (’ompany of August 29, 1918 (Rec. p. 
45): 

The Treasurer accordingly reported that 
there is on hand $489,000 face value of United 
States Liberty Bonds and $35,831.25 in cash, 
which is the proceeds of dividends paid be¬ 
tween February 5th, 1917, and April 30th, 
1918, both inclusive, on 12,775 shares of the 
stock represented by said certificate No. 134 
and is held by the Commercial Trust Company 
of New Jersey subject to the joint order of this 
Board of Directors and of Messrs. Briesen A 
Schrenk. He also stated that the dividends of 
July 3rd, and July 30th, 1918, on said 12,775 
shares, amounting to $127,750, had been 
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withheld by this Company in an account 
entitled ** Dividends Withheld.” 

It is apparent, therefore, that the dividends never 
really came into the possession jof the appellants. 

On November 8, 1916, according to the allegations 
of paragraph numbered II of the bill of complaint, the 
German Company sold 12,825 shares of the capital 
stock of the Locomotive Superheater Company, 
which included the shares heretofore under discussion 
to Jak. Robert Sigg-Fehr, Gottfried Rudolph Bau- 
mann-Kienast, and Edmund Gams (hereinafter re¬ 
ferred to as the Three Swiss) and at the same time an 
agreement was entered into between the Three Swiss 
and Briesen & Schrenk, whereby the Three Swiss 
appointed Briesen & Schrenk trustees of 12,825 shares 
of the capital stock of the Locomotive Superheater 
Company. (Rec. p. 23.) This contract will be dis¬ 
cussed more in detail later. 

The 12,825 shares referred to in the contract in¬ 
cluded the 12,775 shares, certificates for which had 
theretofore l^een issued in the manner indicated 
above. The appellants make no effort to explain 
the discrepancy in the number of shares, simply in¬ 
sisting that Briesen & Schrenk l)ecame the trustees for 
the 12,775 shares, nor have they attempted to estab¬ 
lish the propriety of the transfer referred to in 
the bill of complaint, which transfer is now the 
subject of separate litigation between the Three 
Swiss and the Alien Property Custodian. The appel¬ 
lants insist that, regardless of who actually owned the 
stock during the period in question, they were the 

trustees therefor. 


After the outbreak of war between the United 
States and Germany, Briesen & Schrenk reported to 
the Alien Property Custodian (Rec. p. 29) that th^ 
held for the benefit of the Three Swiss $439,000 par 
value Liberty Loan Bonds second issue, and $50,000 
par value Liberty Loan Bonds third issue, together 
with $36,710.61. Thereafter the Alien Property 
Custodian determined that the said Liberty Bonds 
and said money were held for the benefit of the 
German Company and required the bonds and money 
to be transferred to him. (Rec. p. 31.) Thereafter 
the Custodian received the bonds and money and 
receipted therefor to the Locomotive Superheater 
Company and Briesen & Schrenk. 

No demand was ever made by the Alien Property 
Custodian upon Briesen & Schrenk for the stock of 
the Locomotive Superheater Company, nor did 
Briesen & Schrenk ever deliver to the Alien Property 
Custodian any of the stock or any of the certificates 
therefor. (Rec. p. 44, 4th paragraph.) 

The Alien Property Custodian did require the Loco¬ 
motive Superheater Company to transfer the 12,775 
shares to him and to issue certificates therefor to him. 
(Rec. p. 44, 3rd paragraph). Such a demand of the 
Alien Property Custodian was proper, regardless of 
the fact that he did not have any of the certificates 
for the stock. Such a course is permitted under the 
Trading with the Enemy Act and the decisions with 
respect thereto. These will be referred to more fully 
hereafter. 
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Tn OOHTSVnOM OF THI AFPILLAMT8 

Section 3320 of the Code of Civil Procedure of New 
York, as in force during the period of time concerned 
in this suit, provides, in so far as relevant here, 
as follows (Rec. p. 34): 

Except as otherwise prescribed in regard 
to a testamentary trustee, a trustee of an 
expressed trust is entitled, and two or more 
trustees of such a trust are entitled, to be 
apportioned between or among them according 
to the services rendered by them, respectively, 
as compensation for services as such, over 
and above expenses, to commissions as follows: 
For receiving and paying out all sums of 
principal not exceeding one thousand dollars, 
at the rate of five per centum. For receiving 
and paying out any additional sums of 
principal not exceeding ten thousand dollars 
at the rate of two and one-half per centum. 
For receiving and paying out all sums of 
principal above eleven thousand dollars, at 
the rate of one per centum. And for receiving 
and paying out income in each y^ar at the 
like rates. In all cases a just and reasonable 
allowance must l)e made for the necessary ex¬ 
penses actually paid by such trustee or trus¬ 
tees. If the value of the principal of the trust 
estate or fund equals or exceeds one hundred 
thousand dollars, each such trustee is entitled 
to the full commission on principal, and on 
income for each vear, to which a sole trustee 
is entitled, unless the trustees are more than 
three, in which case three full commissions at 
the rates aforesaid must be apportioned 


between or among them according to the 
services rendered by them, respectively. If 
the instrument creating the trust provides 
specific compensation for the services of the 
trustee or trustees, no other compensation 
for such services shall be allowed unless the 
trustee or trustees shall, before receiving any 
compensation for such services, by a written 
instrument duly acknowledged, renounce such 
specific compensation. 

Section 1548 of the Civil Practice Act of New 
York, which has been in force since May 21, 1921, 
makes substantially the same provisions. (Rec. p. 
35.) It is the contention of the appellants that they 
were trustees within the meaning of Section 3320 of 
the Code of Civil Procedure of New York, of 12,775 
shares of the capital stock of the Locomotive Supei^ 
heater Company, and of the dividends which they 
received thereon, and which were represented by the 
amounts reported to the Alien Property Custodian, 
plus an additional $135,000, which was disbursed 
by the appellants in payment of various instances, 
such as income tax and payments made at the 
request of the alleged cestuis and legal fees. (Rec. 
p. 32.) The appellants estimate the amount of 
dividends which were paid on the 12,775 shares of 
stock as $653,000. They insist that the stock was 
worth during the time they held it $300 per share, 
or in the aggregate $3,832,500. They contend that 
they are entitled to the full commissions under the 
statute quoted above for receiving and paying ou* 
this sum. If this is true and the value of the stock 
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is correct (of which more later), the appellants would 
each be entitled to $38,515 for the receiving and 
paying out of the stock. 

Besides this, the appellants assert that they are 
entitled to commissions for receiving and paying out 
the $653,000 of dividends. For reasons stated on 
page 17 of the appellants’ brief, they are simply 
insisting upon commissions of 1% of the $653,000, 
or $6,530. 

The amount claimed by each appellant is, there¬ 
fore, $45,045, or a total of $135,135. 

CONTENTION OF THE APPELLEES 

The appellees contend: 

(1) That the appellants never were trustees either 
of the 12,775 shares of the capital stock of the Loco¬ 
motive Superheater Company or of any of the income 
or dividends thereon, and are, therefore, under no 
circumstances entitled to the commissions for which 
provision is made in Section 3320 of the Code of 
Civil Procedure of New York. 

(2) That even did the transactions heretofore set 
forth operate to give the appellants possession of 
the stock and dividends, thev were not trustees 
within the meaning of Section 3320 of the Code of 
Civil Procedure of New York. 

(3) That even granting that Briesen & Schrenk 
became trustees under the New York statute, they 
only received the corpus of the trust and did not pay 
it out within the meaning of the statute and are, 
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therefore, under the New York decisions, entitled to 
only one-half commissions. 

(4) That, imder any circumstances, the value of 
the stock should be taken as $200 per share. 

(5) That it appears from the evidence that Briesen 
& Schrenk and the German Company had agreed as 
to the amount of fees, and they were, therefore, not 
entitled to commissions imder the statute. 

(6) That it appears from the evidence that Briesen 
& Schrenk were to hold the property merely for the 
purpose of securing debts of the German Company 
to third persons, and they were, therefore, not en¬ 
titled to commissions under the statute. 

A&aUMBNT 

I 

The appellants are not entitled to commissions for 
which suit is instituted, because they were nerer 
trustees of the 12,775 shares of the capital stock 
of the Locomotire Superheater Company or of the 
dividends thereon 

On September 10, 1914, when the attempt was 
made to deliver to Briesen & Schrenk 2,500 shares of 
the capital stock of the Superheater Company, which 
constituted the first of the three blocks of stock mak¬ 
ing up the 12,775 shares, certificate No. 134 represent¬ 
ing this stock was not produced, and, as a matter of 
fact, had been on deposit with a branch of a German 
bank in London, England, and had been seized by 
the British Government. (Rec. p. 37, bottom p. 45, 
bottom p. 48, and top p. 49.) The Locomotive 
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Superheater Company had full knowledge of the fact 
that certificate No. 134 which stood in the name of 
the German Company had been seized by the British 
Government. This appears from the minutes of the 
Board of Directors of October 2, 1914. (Rec. bot¬ 
tom p. 45, ff.) Consequently, it was impossible for 
the German Company to secure this certificate. 

In order to avoid the difficulties caused by the 
seizure of the certificate for the stock by the British 
Government, the German Company instructed the 
corporation to cancel the stock standing in their 
name upon its books, and to issue new certificates 
therefor to Briesen & Schrenk. As appears from the 
record, the corporation was unwilling to carry out 
these instructions as they had been given, presumably 
because of the liability that would rest upon the 
Corporation should the outstanding certificate later 
be presented for cancellation and the issuance of new 
certificates therefor. Consequently, an agreement 
was entered into between Briesen & Schrenk, the 
putative trustees, and the corporation. This agree¬ 
ment was actuated by a desire on the part of the 
corporation, and Briesen & Schrenk, to carry out the 
letter of the instructions from the German Company, 
although those instructions were not founded upon 
any right which the German Company could assert, 
but not to fulfill the spirit of those instructions. 

The stock standing in the name of the German 
Company on the books of the corporation was, there¬ 
fore, cancelled and certificates in the number of shares 
indicated by the Company were issued in the name 
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of BrieB^ & ficfivenk. Under the 
ever, with the corporation, BrieseM Sekrenk 
not to be the real hcMers of oedi&cates or of the 
stock. Immediately upon the fflsuance of the certifi¬ 
cates, Briesen & Schrenk, pursuant to dieir agree¬ 
ment with the coiporation, e}!3ecuted an assignment 
of the stock in blank, and redelivered the certificates, 
together with the signed assignment, to the corpora¬ 
tion. Thereupon the certificates and the assignment 
were placed in trust with the Commemial Trust Com¬ 
pany of New Jersey. The certificates with the blank 
asingnment were to be h^ld in trust by the Commercial 
Trust Company of New Seraey for the Locomotive 
Superheater Company. (Rec. p. 4'2, defendants’ 
Exhibits 6 and 7.) The receipt of the Commesoial 
Trust Company of New Jersey is specific in thisdetaH. 
It is apparent, th^efore, that Briesen & Schrenk, 
with the exception of the momentary period when the 
certificates were merely passing throu^ their* hands, 
were, at no time, trustees of the stock here involved. 

It will not be msisted that the momentary posses¬ 
sion of the certificates entitled the appellants to 
commissions under the statute, if the appellees’ con¬ 
tention is accepted that the appellants never became 
trustees. 

The action of the corporation in issuing new certif¬ 
icates for the stock of the German Company, without 
the surrender of the outstanding certificate, was 
unquestionably illegal. The Locomotive Superheater 
Company was organized under the laws of Delaware. 
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Section 1930 of the Revised Code of Delaware, 1915, 
provides as follows: 

The shares of stock in every corporation 
shall be deemed personal property and trans¬ 
ferable on the books of the corporation in such 
manner and imder such regulations as the 
By-laws provide; provided, however, that no 
stock or bonds issued by any corporation 
organized under this Chapter shall be taxed 
by this State when the same shall be owned by 
non-residents of this State, or by foreign 
corporations. Whenever any transfer of shares 
shall be made for collateral security, and not 
absolutely, it shall be so expressed in the entry' 
of the transfer. 

Article 37 of the By-laws of the corporation provides 
as follows (Rec. p. 27): 

The stock of the corporation shall be assign¬ 
able and transferable on the books of the 
Company only by the person in whose name 
it appears on said books or by his legal repre¬ 
sentatives. In case of transfer by attorney, 
the power of attorney duly executed and 
acknowledged shall be deposited with the 
secretary. In all cases of transfer, the former 
certificate must be surrendered up and canceled 
before a new certificateis issued. TheBoard of 
Directors may close the transfer books in their 
discretion for a period not exceeding thirty 
days preceding any meeting, annual or special 
of the stockholders, or the day appointed for 
the payment of a dividend. 
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No transfer shall be made upon the books 
of the company within thirty da 3 r 8 next 
preceding the annual meeting of shareholders. 

In direct violation of its By-laws and consequently 
of the laws of Delaware, certificates were issued in 
the name of Briesen & Schrenk. Not one condition 
of the By-laws or of the law was followed. The 
same condition existed as to the dividends upon the 
stock. By the same agreement with the corporation 
Briesen & Schrenk were not to pay the dividends upon 
the stock to t|;ie owners of the stock but were re¬ 
quired to keep the bonds in which the dividends had 
been invested in a safe deposit vault subject to the 
access of the directors of the corporation. It also 
appears that the corporation itself considered itself 
to be in possession of the dividends. This appears 
from the minutes of the meeting of the Board of 
Directors held August 29, 1918. (Rec. p. 45.) 
As a matter of fact, therefore, the dividends were 
never held in trust by Briesen & Schrenk and they 
were, therefore, not entitled to commissions thereon. 
All the evidence substantiates the facts here indicated. 

This evidence may be summarized as follows: The 
corporation was under the arrangement with Briesen 
& Schrenk to hold the stock; letter of January 4, 
1917, from Briesen & Schrenk to the corporation 
(Rec. p. 42), letter of March 8, 1916, to the Com¬ 
mercial Trust Company of New Jersey from Briesen 
& Schrenk (Rec. bottom p. 41),, receipt of the Com¬ 
mercial Trust Company of New Jersey dated March 
9, 1916 (Rec. p. 42). The dividends were not to be 
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paid out by Briesen & Schrenk (Rec. bottom p. 37 and 
38)^ and, as a matter of fact, were held in possession 
of the corporation (Rec. p. 46). These dividends 
were invested in certificates of deposit and placed 
ID a trust company subject to the direction of the 
Board of Directors, letter of October 15, 1917, from 
Briesen & Schrenk to Robert Sigg-Fehr. (Rec. p. 
41.) 

It must be appar^it, therefore, from the facts, 
that Briesen & Schrenk never became trustees of the 
stock, nor the dividends thereon, nor did they even 
secure possession thereof, either actually or legally. 
AH the evidence clearly shows that there was no such 
possession by Briesen & Schrenk as to entitle them 
to commissions under the New York statute. Under 
the New York decisions there must be actual posses¬ 
sion to entitle trustees to commissions upon property 
as provided by that statute. See In the Matter of 
Woven Tape Skirt Co,, 85 N. Y. 506. Commissions 
are allowed for the care of an estate and not simply 
for receiving the property and paying it out. Palmer 
V. Durham et ah, 6 N. Y. S, 262, at page 264. 

The appellants insist that they performed duties 
in connection with the alleged trust and that they 
were actively engaged in protecting the interests 
of the German Company. In this connection it is 
essential to note that during all the period covered 
by the case, Fritz von Briesen and Otto von Schiwik, 
two of the appellants in the case, were directors of 

the Locomotive Superheater Company. (Rec. p. 28.) 
It is also essential to observe that from the date q{ 
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the organization of the Locomotive Superheater 
Company down to the early part of 1918, Otto von 
Schrenk was secretary to the Company and Fritz 
von Briesen was assistant secretary. (Rec. p. 43.) 
Furthermore, both von Briesen and von Schrenk 
received compensation for their services as directors 
and officers of the company. (Rec. p. 43.) The 
lower court found that the active duties testijBed to 
should be attributed to the duties imposed upon 
these two gentlemen as directors and officers. This 
clearly is correct. If there is any question under such 
circumstances, the matter should be decided against 
the appellants. 

II 

Even assuming that Briesen & Schrenk were trustees 
within the meaning of Section 33^ of the Code of 
Civil Procedure of New York, they can recover only 
one-half commissions 

It is unquestionably the law of New York that 
trustees receive commissions, under the statute re¬ 
ferred to, for both receiving and paying out. If the 
trustees only receive the property they are entitled 

only to one-half commissions. Palmer v. Durham 
%/ 

et al.y supray Whitehead v. Drajyer (App. Div.), 117 
N. Y. S. 539, at page 541. Nor does the New York 
statute permit commissions to trustees merely for 
turning property over to another trustee. As to the 
last two propositions the New York C'ourt said in 
Palmer v. Durhamy sujrra: 

The amount awarded to the executors of 
Nicholas F. Palmer, on account of his services 
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as trustee, was only one-half of the commis¬ 
sion allowed by law to trustees for receiving 
and pa 3 dng out moneys. They claim that he 
was entitled to full commissions. We think 
not. It was said in the case of Wagstaff v. 
Loxjoerrey 23 Barb. 209, that the compensation 
of trustees is given for the care and manage¬ 
ment of the estate, and not for the simple act 
of receiving and paying out. It is neverthe¬ 
less true that full commissions are not deemed 
to be earned until the trustee has both re¬ 
ceived and paid out the sum upon which the 
commission is to be computed. In the present 
case the trustee had actually received that 
sum. He had not paid it out, however, and 
in the construction of statutes allowing com¬ 
missions for moneys received and paid out 
the practice of the courts of this state has 
been uniform, from the time of Chancellor 
Kent, to the effect that one-half of the com¬ 
mission is to be regarded as granted for re¬ 
ceiving funds and the other half for pa^dng 
them out. In re Roberts^ 3 Johns. Ch. 43; In 
re Kellogg, 7 Paige 265. In accordance with 
the established procedure in this respect, half 
conunissions were awarded to the executors 
of Mr. Palmer; but the other half for pa>dng out 
the estate could not properly be allowed until it 
actually was paid out, and this, so far as he 
was concerned, was prevented by his death. 
We do not think the transfer of the property 
to a new trustee, which was rendered necessary 
by the death of the prior trustee, is such a pay¬ 
ment CLS to entitle the deceased trustee^s estate 
to commissions on account of such payment. 
[Italics ours.] 
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Applying this proposition to the facts in the preisent 
case, it is apparent that even assuming that tiie 
trustees received the property here in question they 
did not pay it out within the meaning of the statute. 
In the first place, the statute contemplates the pay¬ 
ing out of the property to the beneficiary and not to 
another trustee or to a person who holds in that 
capacity. Taking the broadest construction possible 
of the circumstances in this case and assuming what 
is not the fact that the Alien Property Custodian 
received all the property here in question from 
Briesen & Schrenk nevertheless, such a paying over 
by Briesen & Schrenk to the Custodian did not con¬ 
stitute paying out within the meaning of the New 
York statute. 

The Alien Property Custodian received this pro¬ 
perty for the United States and upon receipt thereof 
the United States became the legal and equitable 
owner of the property. Under Section 12 of the 
Trading with the Enemy Act the rights of the 
enemies could be adjusted only by Congress. When 
the trustees delivered this property to the Custodian 
they were delivering it to another custodian than 
themselves, and were not entitled to receive the 
conunissions therefor. 

Furthermore, the Alien Property Custodian in 
seizing the property here in question was exercising 
the war powers of Congress. These war powers 
passed pursuant to the Constitution of the United 
States, are paramount to the statutes of any State. 
If these commissions had to be paid before the 



Custodian could receive the property, it would con¬ 
stitute a material interference with the right of the 
United States in time of war to collect seized enemy 
property. Keppelmann v. Palmer^ 108 Atl. 432. 

But the strongest reason why commissions can not 
be allowed in this case for paying out the property 
is that the Alien Property Custodian did not receive 
the stock from Briesen & Schrenk. It was stipulated 
by counsel that at no time did the Custodian make a 
demand upon Briesen & Schrenk, nor did he, at any 
time, receive any of the stock or the certificates 
therefor from Briesen & Schrenk. 

The Alien Property Custodian, acting under and 
pursuant to the provisions of Section 7 (c) of the Trad¬ 
ing with the Enemy Act, issued a demand to the Loco¬ 
motive Superheater Company itself and required it to 
cancel this stock standing upon its books and to issue 
to him new certificates therefor. The Alien Property 
Custodian was not required, under the law, to pro¬ 
duce any outstanding certificates in order to secure 
the issuance of new certificates to him for stock 

which he determined to be enemy owned. See Miller 

% 

V. Kaliwerke, etc., C. C. A., 2nd Circuit, 283 Fed. 
746, Columbia Brewing Co. v. Millery C. C. A., 5th 
Circuit, 281 Fed. 289. 

Furthermore, as was indicated in the statement of 
facts, the real certificate for the stock was out¬ 
standing at all times and in the possession of the 
British Public Trustee, and was in 1918 secured 
by the Alien Property Custodian and presented to 
the Locomotive Superheater Company by the Cus- 
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todian (Rec., bottom p. 48 and p. 49), so that it 
is quite dear that the Custodian never, as a matter 
of fact, received any of the 12,775 shares of stock 
from Briesen & Schrenk, and they consequently 
never paid it out within the meaning of the statute. 

The same reasoning will apply to the dividends. 
The receipt given by the Custodian for the divi¬ 
dends was directed to the Locomotive Superheater 
Company, as well as Briesen & Schrenk. This re¬ 
ceipt in this form was accepted by Briesen & Schrenk 
and was, as a matter of fact, one of their exhibits 
in evidence. The minutes of the meeting of the 
Board of Directors of the corporation (Rec., p. 45) 
also shows that the corporation was really in pos¬ 
session of the dividends and was the real party 
who turned them over. From all the foregoing it 
appears, therefore, that under no circumstances are 
Briesen & Schrenk entitled to more than one-half 
commissions. 

Ill 

The eTidence shows that it was the understanding 
between Briesen & Schrenk and the German Com¬ 
pany that the payment for their services as trus¬ 
tees, if they were such, was to be fixed by agreement 
of the parties 

By the terms of the statute under which the appel¬ 
lants seek to recover compensation, if there is an 
agreement as to the fe^s between the trustee and the 
cestui, the terms of the statute do not apply. The 
evidence as to the manner in which the compensation 
of the trustees with respect to the 650 shares of stock,. 
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which were “received and paid out’’ prior to the al¬ 
leged receipt of the stock here in question, throws 
considerable light upon the understanding between 
Briesen & Schrenk and the German Company. This 
evidence is as follows (Rec. p. 36): 

When the 650 shares of stock were reissued 
they were issued to strangers to the Schmid’- 
sche Heissdampf Gesellschaft and the trustees. 
The trustees never deducted any amounts of 
money as their fees for receiving the stock or 
turning it over to the transferees. They 
desired to wait until the whole matter with 
respect to the 650 shares were closed. All this 
stock was reissued in 1915, and we did not 
deduct fees at that time, because war had 
started and mail communications with Ger- 
man;y' were so interrupted that we gave it up 
as hopeless to arrive at any arrangement, and 
furthermore the Schmid’sche Company had 
been our clients for upwards of twenty or 
twenty-five years, and we had every faith and 
confidence that when we had a chance to confer 
with them or to correspond with them that 
matter would be settled. We were perfectly 
willing to wait until the matter could be dis¬ 
cussed more in detail. The Schmid’sche 
Heissdampf Gesellschaft is a German corpora¬ 
tion, and in Germany they pay according to 
statute, so that we knew that when we told 
them they would pay us according to that. In 
Germany fees are carefully regulated by all 
sorts of rules and laws. Consequently, the 
German Company would not be at all sur¬ 
prised if we told them that we had similar ar- 


rangements. They would be perfectly willing, 
as we knew them, to pay in accordance with 
the schedule of tariffs, in accordance with the 
American statutes. We were waiting to svb- 
mit that question to them when the opportune 
time came. We most decidedly contemplated 
some arrangement with the German Company 
as to the payment of our fees. I knew the 
Schmid ^sche Heissdampf Gesellschaft; I knew 
that they would pay what was right, and I was 
perfectly willing to let any security go out of 
my hands because I knew that I did not need 
it. When the time came for them to pay they 
would pay, as they have in the past. [Italics 
ours.] 

This testimony clearly indicates that it was the 
understanding between the parties that an agreement 
was to be entered into as to commissions and that 
Briesen & Schrenk never intended to assert any 
rights under the statute. Under these circumstances 
it is quite clear that the statute has no application, 
even assuming that there ever was a trust. 

IV 

The evidence indicates that the purpose of the Ger¬ 
man Company in attempting to place its stock in 
the possession of Briesen & Schrenk was to secure 
loans which the company expected to obtain 

Under the decisions of the New York courts con¬ 
struing the statute here in question, commissions can 
not be secured under the statute if the trustee holds 
the property merely to secure a debt of the cestui to 
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a third person. See Miami Valley Gas & Fv£l Co. v. 
MiUSy 157 App. Div. 542, at p. 545, and at pp. 548 
and 549. 

Otto von Schrenk, one of the appellants, when 
questioned as to the real purpose of the German 
Company endeavoring to place its stock in trust 
with them, was evasive, and a definite answer could 
not be secured from him. He did testify, however, 
as follows (Rec. p. 43): 

Question. Now, Mr. Von Schrenk, was it 
true that one of the primary purposes of con¬ 
tinuing this trust after 1915, when you got 
rid of the first 650 shares, was so that the 
German Company would have in this country 
property upon which it could raise money f 

Answer. To answer that accuratelv, vou 
would have to ask them. 

Question. Well, you don’t know then 
whether that was the reason? 

Answer. Whether that was the primary ob¬ 
ject? 

Question. Was it an object? 

Answer. UndoubtedIv it was one of the 

V 

objects. 

Furthermore, on March 10, 1916 (Rec. p. 40), the 
German Company cabled to Briesen & Schrenk ask¬ 
ing them, if possible, to send it $250,000 to be ob¬ 
tained as a loan on their securities. This cablegram 
was answered by Briesen & Schrenk. (Rec. p. 40.) 
There is strong evidence, therefore, to indicate that 
the purpose of the attempted trust was to enable the 
Germans to secure loans in this country upon the 
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security of the stock. This being the case the pro¬ 
visions of the New York statute would not apply in 
any event. 

V 

Should the court determine that there was a Taltd 
trust here and that the appellants are entitled to 
commissions under the New York statute^ the value 
of the stock should be taken as $200 per share 

One of the appellants gave extended testimcmy, 
over the objection of the appellees^ as to the value of 
the stock, insisting that its average value was about 
$300 per share. There is, however, in the record 
unprejudiced evidence as to what the parties most 
interested in the stock considered its value. In the 
alleged sale by the German Company to the Three 
Swiss, the price stipulation by the parties in Novemr* 
ber, 1916, was $200 per share. An attempt to answer 
this evidence is made by appellants on page 17 of 
their brief, where they say, ‘‘The sale by the German 
concern to the neutral, being a sale forced by condi¬ 
tions and under clouded title (evident from other 
litigation now pending in this Court) is no criterion 
of the value of the stock on a fair market.Ap¬ 
parently appellants are somewhat confused as to 
their facts. The alleged sale by the German Com¬ 
pany to the Three Swiss was on November 8, 1916, 
long prior to the entry of the United States into the 
war. In so far as the record shows and in so far as 
these appellees know or have ever been advised, 
there was absolutely no cloud upon the title of the 
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German Company at that time. The German Com¬ 
pany had aa clear a title to the stock in November^ 
1916, as it had ever had. 

Appellants state that the clouded title is evident 
from litigation now pending in this Court. This 
litigation referred to was not pending in November,. 

1916, when the alleged sale to the Three Swiss was 
made. The litigation now pending in this Court 
was not even in contemplation or possible in 1916, 
since that litigation arose because the Alien Prop¬ 
erty Custodian seized the stock as the property of 
the German Company under the Trading with the 
Enemy Act, which was not enacted until October 6, 

1917, and the Three Swiss are attempting to secure 
the return of that stock under Section 9 of that 
Act. These facts, it is submitted, effectively answer 
the attempted explanation of the appellants as to 
why the price of $200 a share, fixed in the contract of 
1916, should not indicate the fair value of the stock. 

Furthermore, it appears (Rec. p. 32) that on Janu¬ 
ary 21, 1919, the Alien Property Custodian sold the 
stock involved in this suit to the Director General 
of Railroads for $200 a share, and it was not until 
January 10, 1921, that the Director General of Rail¬ 
roads sold the stock to the issuing company for $248 
a share. It is, therefore, submitted that upon all 
competent evidence in the record, the fair value of 
the stock, if such a question becomes material, 
should be $200 per share. 




The appellants are not entitled to Interest If the 
Court awards them commissions under the New 
York statute 

In their proposition that they are entitled to in¬ 
terest upon any possible recovery the appellants 
simply cite the case of Robertson v. MUlery 286 Fed- 
503. That case held that a person claiming a debt 
against an enemy under Section 9 of the Trading 
with the Enemy Act was entitled to interest upon 
the debt, provided the enemy had an agent in this 
country with property in his possession, out of 
which the debt could be paid. The general proposi¬ 
tion of law is, and has been for many years, that 
interest does not run upon obligations between per¬ 
sons resident in opposite belligerent territory during 
a period of war. Brown v. Hiatt, 15 Wall. 177. 
This was the common law rule. 

There was, however, an exception to this rule under 
narrow circumstances. When an agent of the enemy 

was resident in the territory of the creditor and had 
funds in his possession out of which the debt could 
be paid, and it could be reasonably contemplated that 
it was intended that the agency was to continue 
even during the war, then the debt bore interest 
during war. This was a very special circumstance. 

However, the present case is not one within the 
meaning of either the exception to the common-law 
rule or of the Robertson case. The point referred to 
in the Robertson case is probably erroneously de¬ 
cided, since for an agent to pay the debt of his enemy 
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principal would be a violation of the provisions of 
the Trading with the Enemy Act. Section 2 of the 
Trading with the Enemy Act defines the words ^^to 
tradeas follows: 

Pay, satisfy, compromise, or give security 
for the payment or satisfaction of any debt or 
obligation. 

Draw, accept, pay, present for acceptance 
or payment, or endorse any negotiable instru¬ 
ment or chose in action. 

Enter into, carry on, complete, or perform 
any contract, agreement, or obligation. 

Buy or sell, loan or extend credit, trade in, 
deal with, exchange, transmit, transfer, assign, 
or otherwise dispose of or receive any form of 
property. 

To have any form of business or commercial 
communication or intercourse with. 

Section 3 makes it unlawful— 

For any person in the United States, except 
with the license of the President, granted to 
such person, or to the enemy, or ally of enemy, 
as provided in this Act, to trade, or attempt 
to trade, either directly or indirectly, with, to, 
or from, or for, or on account of, or on behalf 
of, or for the benefit of, any other person, with 
knowledge or reasonable cause to believe that 
such other person is an enemy or ally of enemy, 
or is conducting or taking part in such trade, ‘ 
directly or indirectly, for, or on account of, 
or on behalf of, or for the benefit of, an enemy 
or ally of enemy. 
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It is difficult to see how an agent could pay the 
debt of his enemy principal and not violate the 

criminal provisions of the Trading with the Enemy 
Act. 

VII 

The bill of complaint Is defeetlve as to parties plalntilT 

The only three persons who were parties plaintiff 
to the bill of complaint were Fritz von Briesen, Hans 
von Briesen, and Otto von Schrenk. It does not 
appear from the evidence that these three indi¬ 
viduals were the alleged trustees of the stock and 
dividends. The contract of August, 1911, appoints 
Arthur von Briesen, Antonio Knauth, Fritz von 
Briesen, Hans von Briesen, and Otto von Schrenk 
as trustees. (Rec. p. 19.) The agreement of No¬ 
vember 8, 1916, appoints simply the firm of Briesen 
& Schrenk as trustees. The agreement was signed 
by Fritz von Briesen, Otto von Schrenk, Hans von 
Briesen, and Arthur von Briesen. (Rec. p. 24.) 
Arthur von Briesen died May 13, 1920. (Rec. p. 18.) 

These appellees do not desire to defeat any proper 
claim which the appellants may have by mere tech¬ 
nicalities as to parties plaintiff. However, it is nec¬ 
essary that they bring this to the attention of the 
Court in view of the fact that it is essential that the 
proper persons may be adjudged entitled to whatever 
may be owing to them, if anything, in order that 
they may be able to give a proper release to the 
Custodian and the Treasurer. 
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OONCLUBION 

From the foregoing it has been demonstrated that 
Briesen & Schrenk never secured possession of the 
12,775 shares of the capital stock of the Locomotive 
Superheater Company, which was the subject matter 
of the alleged trust, and that they never became 
trustees of that stock or the dividends thereon 
within the meaning of Section 3320 of the Code of 
Civil Procedure of New York. If the Court is 
convinced of this proposition, then the case may be 
ended at that point and the bill of complaint should 
be dismissed. 

Even^ however, should the Court find that Briesen 
& Schrenk secured possession of the stock within the 

I 

meaning of the New York statute, nevertheless they 
are not entitled to full commissions, but only to 
one-half commissions, and under no circumstances 
should the value of the stock be taken as more than 
$200 per share. 

The decree of the Supreme Court of the District 
of Coiumbia should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States in 
and for the District of Columbia^ 

Dean Hill Stanley, 

Adna R. Johnson, jr.. 

Special Assistants to the Attorney General, 
Counsel for Thomas W. Miller, as Alien Property 

Custodian, and Frank White, as Treasurer of the 

United States, 
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